United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 





BRIEF FOR APPELLANT 
AND JOINT APPENDIX 





iited States Court of Appeals 


Onited States Cours BP ees 
Di. tos For the - 


Ff Columbig Cireuiz 


Py 
FEB 12 195 
ad 


ee Casing 


CHARLES H. TOMPKINS COMPANY 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


and 
J. A. JONES CONSTRUCTION COMPANY, Joint Venturers, 
Appellants, 
Vv. 


LLOYD E. MITCHELL,INC.,andHARRY ALEXANDER, INC. ,and 


E. C. ERNST, INC., as Joint Venturers, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


O. P. EASTERWOOD, JR. 


Barr Building 
Washington, D. C. 


ALAN JOHNSTONE 


Union Trust Building 
Washington, D. C. 


Robert I, Thiel, Printer 
Washington, D, C, 
EX 3-0625 








(T) 
QUESTIONS PRESENTED 


Whether or not the District Court erred as a 
matter of law: 


In refusing to pass upon the validity of the 
arbitration awards in an action for interpleader. 


In refusing to consider matters raised by 
plaintiff below as defense to defendants' 
Motions for Summary Judgment. 


In denying the Motion of the plaintiff below for 
Summary Judgment to set aside the awards of 
the arbitrators, the same being on their face 
invalid. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 280 


CHARLES H. TOMPKINS COMPANY 
and 
J. A. JONES CONSTRUCTION COMPANY, Joint Venturers, 


Appellants, 
v. 
LLOYD E. MITCHELL, INC., and HARRY ALEXANDER, INC., and 
E. C. ERNST, INC., as Joint Venturers, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court was founded upon the 
general equity . »wers of the court to entertain suit in interpleader or 
in the nature of interpleader for the prevention of multiplicity of suits, 
the conflicting claims of the defendants below being in excess of $3, 000. 
Jurisdiction was also founded on the Federal Interpleader Act, 
Sections 1335 and 2361 of Title 28, U. S. Code, there being a 
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diversity of citizenship between the claimants to the funds sought to be 
deposited into the registry of the District Court. 


The District Court denied appellants’ Motion for Summary Judgment 
and granted the Motions of the ‘appellees for Summary Judgment, without 
formal opinion on November 4, 1957, Judge Alexander Holtzoff sitting. 
Notice of Appeal was filed on 27 November, 1957. The jurisdiction of 
this court rests upon Title 28, United States Code, Section 1291. 


STATEMENT OF THE CASE 


Appellant is a joint venture general contractor who entered into a 
contract with the Corps of Engineers, U. S. Army for the construction 
of an operations building and apurtenant facilities on National Security 
Administration construction site, Fort Meade, Maryland on June 22, 
1954. 


Prior to entering into this contract appellant received bids or 
quotations from each of the appellees, appellee Mitchell offering to 
perform all of the work described in the Government plans and specifi- 
cations as mechanical work for and instead of appellant and appellee 
Harry Alexander, who afterward associated the E. C. Ernst Co. with 
itself as a joint venturer, offering to perform all of the work described 
in the plans and specifications as electrical work for and instead of 
plaint: ff. 


AS a reSult of appellees’ respective bids or quotations appellant 
entered into subcontracts with each of the appellees, Alexander and 
Ernst becoming joint venturers, incorporating by reference in each sub- 
contract the sections of the Government plans and specifications appli- 
cable to each appellee's work specialty, in accordance with the respective 
bid or quotation of each of them. 
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Thus, the appellant entered into a subcontract with appellee 
Mitchell, dated July 2, 1954, numbered 1132-1, which provided that 
appellee Mitchell was to perform for and on behalf of appellant, in 
accordance with its bid, all of the so-called mechanical work re- 
quired by the Government plans and specifications. This contract was 
for the lump sum consideration of $4, 078,500. The appellant then also 
entered into a subcontract with appellee Alexander-Ernst, dated July 
9, 1954, and numbered 1132-4, which provided that appellee Alexander- 
Ernst was to perform for and on behalf of appellant, in accordance with 
its bid, all of the so-called electrical work required by the plans and 
specifications. This contract was for the lump sum consideration of 
$3, 825, 000. 


Subsequent to the execution of these subcontracts with the 
appellees, a dispute arose as to which of them was required under its 
subcontract to perform certain work, hereinafter called 'motor control 
devices". (Described more fully in Exhibit #1 to the Complaint, Joint 
appendix, Page 4 ). Asa consequence of this dispute, appellee 
Mitchell, on May 25, 1956, made formal, written demand for arbitration 
against appellant, pursuant to Article VIII of its subcontract. (Joint 
appendix, Page 21) so that it could be determined whether the work 
and materials involved in the dispute were to be furnished and per- 


formed by Mitchell, the mechanical subcontractor, or by Alexander - 


Ernst, the electrical subcontractor. 


In accordance with this demand for arbitration the appellant, on 
June 25, 1956, sent formal written notice to both subcontractors, de- 
manding the arbitration of the dispute in one and the same arbitration 
proceeding. (Joint Appendix, Page 23) 


The arbitration so demanded was held on November 20, 1956. In 
its decision the board held that there was in fact no dispute between the 
appellant and Alexander-Ernst and it therefore granted the motion of 


Alexander-Ernst to be dismissed as a party to the arbitration. 
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The award further held that it was not the obligation of Mitchell 
under its subcontract to furnish or install any of the disputed work. 
The award also ordered the appellant to pay to Mitchell actual cost of 
materials and labor supplied by Mitchell in the performance of the dis- 
puted work. 


Since every item of the mechanical and electrical work required 
in the plans and specifications of the prime contract had been sub- 
contracted to one or the other of the appellees, the appellant proceeded 
on the assumption that if Mitchell were not required to perform the 
disputed work, then Alexander-Ernst must be required to perform it. 


Appellant thereupon deducted the cost of this work from amounts 
otherwise due Alexander-Ernst under its subcontract and proceeded to 
make payments to Mitchell in accordance with the arbitration decision. 


Alexander-Ernst then demanded arbitration against appellant, 
disputing this deduction from its subcontract price. Pursuant to such 
request a second arbitration was held and award made pursuant to it on 
June 25, 1957. It was the decision of this second board of arbitrators 
that it was not the obligation of Alexander-Ernst to perform the dis- 
puted "Motor control device" work. 


Appellant thereupon charged the payments which it had made for 
the disputed work to appellee Mitchell against the price of its sub- 


contract and established a reserve in like amount against the sub- 


contract price of Alexander-Ernst and filed action in the United States 
District Court for the District of Columbia seeking to interplead the 
two subcontractors so that a determination could be made by the Court 
as to which of them was required under its subcontract to pe-form the 
disputed work, and which one was entitled to the fund which appellant 
held as for the price of the disputed work. 
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Both subcontractors and appellant filed Motions For Summary 
Judgment. Upon decision of the trial court denying appellant's Motion 
for Summary Judgment and granting appellees’ Motions for Summary 
Judgment, the appellant has brought this appeal. 


STATEMENT OF POINTS 
The District Court erred as a matter of law as follows: 


1. In refusing to pass upon the validity of the arbitration 
awards in an action for interpleader. 


In refusing to consider matters raised by plaintiff 
below as defense to defendants' Motions for Summary 
Judgment. 


In denying the Motion of the plaintiff below for Summary 
Judgment to set aside the awards of the arbitrators, the 
same being on their face invalid. 


In refusing to accept into the registry of the Court the 
fund of $77, 636 held by the appellant and sought to be 
placed into the registry of the Court for disbursement 
by the Court upon a determination as to which of the 
subcontractors is entitled to such fund. 


SUMMARY OF ARGUMENT 


Inasmuch as all of the disputed items of work required under the 
appellants’ prime contract were included in the items of work agreed to 
be performed by the two subcontractors, it necessarily follows that 
the two subcontractors together were required to perform all of such 


work in the prime contract specifications. 


The effect of the two arbitration decisions, however, one holding 
that Mitchell was not required to perform the disputed items of work 


and the other holding that Alexander-Ernst was not required to perform 





6 


this work, is to reach the absurd result that neither is required to 
perform it. This conclusion cannot be correct, for, as stated, every 
item of work agreed by the prime contractor to be performed was in 
turn agreed to be performed by one or the other of the defendant sub- 


contractors. 


It is apparent, therefore, that the decisions of the arbitrators are 
invalid on their face and should in equity be set aside and declared to 
be void, for the reason that the submissions to both panels of arbiters 
were, on the face of the submissions themselves, questions of which 
one of the two subcontractors was obliged to perform the disputed work. 


The appellant, by virtue of these two conflicting decisions of the 
arbitrators, has been placed in the position of being charged in excess 
_ of the agreed subcontract price for the performance of the work, or 
stated in another way, is being forced to pay for the performance of the 
disputed articles of work twice. To avoid this double liability the appel- 
lant has sought to place $77, 636, the amount of the payment for the dis- 
puted articles of work, in the registry of the court and to compel the 
subcontractors in an action in interpleader to determine between them- 
selves which is required under its subcontract to perform the disputed 
work. 


ARGUMENT 


Prior to entering into its prime contract with the United States 
Government the appellant received written bids from each of the 
appellees, appellee Mitchell offering to perform all of the mechanical 
work which was set forth in the plans and specifications for and instead 
of appellant, and appellees Harry Alexander, Inc. and E.C. Ernst, Inc. 
separately offering to perform all of the electrical work set forth in the 
plans and specifications for and instead of appellant. 


a a . a oe 
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The appellant then entered into subcontracts with each of appellees, 
incorporating as work descriptions in such subcontracts the sections of 
the Government plans and specifications applicable to each subcontractor's 
specialty. Such subcontracts, taken together, include all items of work 
contained in the prime contract. 


In its Complaint (Joint Appendix, Page 1, third prayer for relief, 
Page 3) the appellant has asked the Court to find that the disputed work 
was subject to performance by one of the subcontractors and which one. 
To do this it would be necessary for the Court to vacate the awards of 
the arbitrators, which taken together held that neither subcontrator was 
required to perform the work. In its Memorandum of Points and 
Authorities in support of its Motion For Summary Judgment the appellant 
requested that both arbitration awards be set aside as not being respon- 
sive to the questions submitted for arbitration. 


It is settled law that one who has been a party to an arbitration 


proceeding is entitled to a judicial determination of his rights and the 


validity of the award in a court of competent jurisdiction. Taxoma 
Natural Gas Co. v. Oil Workers I. U., 58 F. Supp. 132, affirmed 146 
F. (2d) 62, Cert. denied 324 U.S. 893, 89 L. Ed. 2004; Goodall- 
Sanford Inc. v. United Textile Workers, 233 F. (2d) 104, 9 USC 10(d) 


It is also well settled that a decision of an arbitration board which 
is incomplete and does not dispose of the whole matter presented to the 
arbitrators will be set aside, 104 A.L.R., quoting Porter v. Scott, 

7 Cal. 312 as follows: 


"x * *where parties refer all their differences to arbi- 
tration, it is the duty of the arbitrators to pass upon 
the whole subject in controversy; and if it appears upon 
the face of the award that they have not disposed of the 
whole matter, but have left a part open, or if the terms 
of the award are such as to render a further inquiry 
necessary to ascertain a sum of money to be paid, or 
some act to be done, it is void and will be set aside, 
and that it is also well settled, which rule is applicable 
when the award is void under the previous statement, 








that when arbitrators have published their award by 

delivering it to the parties as such, it is not the sub- 

ject of correction or revision by them, and that any f 
alteration without the consent of the parties will 

vitiate it." 


The second sentence of appellee Mitchell's letter of May 25, 1956 
(Joint Appendix, Page 21 ) demanding arbitration states: < 
"The owner or Contracting Officer does not have 
jurisdiction over such disputes since they all involve 


a determination whether certain work and materials 
are to be performed and furnished by us or by the 


electrical subcontractor." (Underlining supplied) 


From this statement it is apparent that appellee Mitchell acknow- 


& 


- ledged at that time that either it or the electrical subcontractor, appellee 
Alexander-Ernst, was required to perform the disputed work, i.e., that 


one or the other of them was required to perform it. 


Following this demand for arbitration the appellant, on June 25, 
1956, made formal demand for arbitration against both subcontractors 
(Joint Appendix Page 23 ) stating as one of the questions to be decided 
in the arbitration: 

"Since the parties agree that all of the disputed work 
is required under the prime contract and that each 
item thereof is required either under the mechanical 
subcontract or under the electrical subcontract, de- 
pending upon the relevant sections of the prime con- 
tract; what portions of the disputed work is the elec- 
trical subcontractor - Alexander-Ernst - obligated 
to perform ?" 

Neither party disputed or took issue with the statement thus 
presented and the arbitration proceeded, ostensibly for the ; «ose of 
determining the amount of the work to be performed by each subcontractor. ‘ 
_ The arbitrators, however, refused to pass upon this, the essential 
question presented to them, but instead dismissed Alexander-Ernst 
from the proceedings on the grounds that no dispute existed between it 


and appellant and later held that Mitchell was not required to perform 


the work. 
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Subsequent to this arbitration,appellant de dicted the cost of the 


work, which was the amount sought to be deposited with the trial Court, 
from funds otherwise due subcontractor Alexander-Ernst. 


Alexander-Ernst then demanded arbitration on March 14, 1957 
(Joint Appendix, Page 87 ). On its face the question submitted to 
the second panel was dependent on the question submitted to the first 
one, and was therefore the same question. Award of this second arbi- 
tration was made on June 25, :1957 (Joint Appendix, Page 94 ) the 
panel holding (1) that in spite of the previous arbitration award it was 
not precluded from deciding the present dispute on its merits and (2) 
that it was not the obligation of Alexander-Ernst to perform the dis- 
puted work. 


The result of these two arbitration decisions, taken together, is 
to hold that neither of the two subcontractors who agreed to perform all 
of the work required by the prime contract is required to perform these 
particular items of work of the prime contract. This position is absurd 
on its face and cannot be supported logically or rationally. 


I. Interpleader Is the Proper Remedy 


Caught thus between two conflicting arbitration awards the appel- 
lant brought: its action in the District Court seeking to interplead the 
two subcontractors so that a determination embracing and binding upon 
all parties might be had. The District Court erred in refusing to con- 
sider the merits of the dispute in that action, for it is generally recog- 
nized that interpleader will lie in this type of situation. 9 Am. Jur., 
Page 85. 


In Packard v. Stevens, 58 N. J. Eq. 489, 46 Atl.250, 70 A. L. R. 
917, a situation similar to the instant case was presented. There 
several contracts had been awarded to several different contractors to 
fill in an island, compensation to be made by the number of cubic yards 


of material deposited. The contractors confused their deposits so that 
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the amount due each was in dispute, and it was held that the owner, 
who was willing and anxious to pay for the whole contract, was entitled 
to maintain a bill of interpleader to have the rights of each of the con- 


tractors in the fund determined. 


The analogy between this and the present situation is inescapable 
and it therefore follows that the equitable remedy of interpleader, 
available to the owner of the island filled in by the several contractors, 
is also available to the prime contractor of the instant case. In the 
instant case instead of an owner with several contractors there is a 
prime contractor with two subcontractors. The relationship which each 
bears to the other, however, is the same. The owner had the total 
amount of his required work performed for him by two contractors and 
was then unable to determine the amount due to each for the work he had 
performed. The equitable remedy of interpleader was there held 
properly to be, to avoid a multiplicity of suits, and to place all 
interested parties before the court in a single action so that a deter- 


_ mination binding upon all parties could be made. 


It is generally recognized that if the following conditions are met 
a bill in interpleader will lie: 


1. The same thing debt or duty must be claimed by both 
or all of parties against whom relief is demanded. 

2. All their adverse titles or claims must be dependent, 
or derived from a common source. 

3. The plaintiff must not have or claim any interest in 
the subject matter. 

4. The plaintiff must have incurred no independent liability 
to either of the claimants and must stand perfectly in- 
different between them, in the position of a stakeholder. 
Pomeroy’s Equity Jurisprudence (4th Edition) Sec. 1322, 
30 Am. Jur. 218, Klaber v. Maryland Casualty Co. 69 F. 
(2d) 934, 7 A.L.R. Perm. Dig. 470. 
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In the case at bar these conditions are met, and interpleader 
should therefore lie, for the following reasons: 


Both subcontractors have in essence made claim for the value 
of the disputed work. Appellee Mitchell states that it has already been 
paid for it in accordance with the first arbitration award and therefore, 
alleging that it has already been paid for the work as an extra over and 
above the agreed subcontract price, it is in fact making no claim now to the 
fund. Appellee Alexander-Ernst has made its claim to the fund by 
asserting that it performed portions of the work as Mitchell's sub- 
contractor and has been paid for it so that it also is now making no further 
claim to the fund. But both Mitchell and Alexander-Ernst claim the 
full respective subcontract prices without regard to the fund. Thus 
Mitchell claims the fund as an extra to its subcontract and Alexander- 


Ernst claims the fund as part of its subcontract price. 


At the hearing before the trial court, however, counsel for the 
plaintiff drove to the heart of the matter in stating (Transcript, p. 19): 
(Joint Appendix, Page 125) 

"If these defendants will stipulate, both of them, that 
neither of them claims the fund which we have alleged 
in the complaint, we will pay only the amount of the 
subcontracts to them, the lump sum subcontracts, and 
dismiss this suit. I call their hand on it, and I say if 
they say that we do not owe them anything on account 
of this work, we will pay them the net amount of their 
subcontracts and no more, and dismiss these suits." 

In answer to this counsel for defendant Mitchell made the decisive 


reply: (Transcript, P. 19) 
"Of course not; no sir; of course not, your Honor." 
Thus, the appellees’, positions are that they seek no additional 
funds for the performance of these particular items of work as they 


have already been paid for them. This position, however, is unsound, 
since the appellees were unwilling to agree to the proposition suggested 
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by counsel in open court and it is therefore apparent that they are 
seeking an increase in the total amount due under both subcontracts 

| equal to the value of the disputed work. It is unimportant to the appel- 
lant, as prime contractor, by what name the subcontractors choose to 
call payments so far received by them. What is important to the prime 
contractor is that the entire work be performed by the two subcontrac- 
tors for the agreed subcontract price to each. 


The appellant, in its action below, sought equitable relief 

through its bill in interpleader. At the hearing on the motions, the 

_ Trial Court stated (Transcript Page 24 )(Joint Appendix, pages 128-129) 
that interpleader would not lie in this situation, even assuming that the 
arbitration awards were invalid. Under the new Federal Rules Of Civil 
Procedure, in which the forms of action have been abolished, it is 
apparent that the dismissal of the appellant's equitable action on the 
technical grounds that it is not properly an action of interpleader is 
improper. In this connection, it is interesting to note the comment of 

| Judge Holtzoff when a Special Assistant to the Attorney General in 
assisting in the formulation of the new Rules. In 26 American Bar 
Association Journal Page 45, Judge Holtzoff stated: 


"The purpose of the new procedure has been to throw into 
discard the technicalities that acted as a brake on the progress 
of a lawsuit; to abolish what has been so aptly termed as ‘the 
sporting theory of justice’; to provide efficient machinery for 
the ascertainment of truth; and to expedite a determination of 
each controversy on the merits." 





i. The Arbitration Awards Are Unresponsive and Should Be Vacated ~ 


The effect of the two independent arbitration awards, one holding 
_ that Mitchell was not required to perform the work, the other that 
_ Alexander-Ernst was not required to perform it, is to rule that neither ‘ 
is required to perform it. Therefore, in order to complete the project : 
the appellant would be required under this position to pay extra for . 
these items of work. 
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If, as appellant has alleged in the complaint, all items of work 
required of the prime contract were let to one or the other of the two 
subcontractors, then these awards are in conflict and should in equity 


be set aside and vacated. 


The Courts have long recognized the necessity of judicial review 
of arbitration awards where the arbiters have exceeded their powers. 
In the historically important case of Davy's Executor's v. Faw, 11 US 
171, 3 L.Ed. 305, Chief Justice Marshall stated: 

"That the injured party may avail himself of this defense 

in a court of law, where the excess of power is apparent on 

the face of the award, is not controverted." 

The Court of Appeals for the District of Columbia in the case of 
Campbell v. Campbell 44 App. D. C. 142 (Certiorari denied 242 US 642, 
61 L. Ed. 542), followed the authorities granting judicial review to arbi- 
tration decisions. Here, during its pendency a case was discontinued 
and submitted to arbitration. Upon a dispute as to the award, the 
Court of Appeals held that the discontinuance of a pending suit by its 
submission to arbitration does not determine the validity of the award, 
and there remained open to the plaintiff the remedy of an independent 





action to vacate the award. 


" In Texoma Natural Gas Co. v. Oil Workers I. U., 58 F.Supp. 
132, 146; 324 U.S. 893 (supra), a leading case on judicial review of 
> arbitration awards, the Court stated: 


'"(1) THE COURT'S FUNCTION. The arbitration was 
not in accordance with either the state or federal statute 
governing arbitrations. It was under the contract, and, 
therefore, was one at common law. The terms of the sub- 
mission are the relevant portions of the contract, and those 
portions are appropriate for construction by a court of 
, competent jurisdiction, just as are all other provisions of the 
; contract. If the matters determined are not within the terms 
of the submission (i.e. within the arbitration provisions of 
the contract), or the arbitrators in their award go beyond the 
contemplation of the parties, as reflected in the contract, 
they obviously exceed their jurisdiction, and their award may 
be set aside in an appropriate proceeding." 


? 
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and stated further: 


"Upon entry of the arbitration award, the Company 

was entitled to a judicial determination of its rights and 

the validity of the award in a court of competent juris- 

diction. This court is an appropriate tribunal for that 

determination." 

To the same effect is Goodall-Sanford, Inc. v. United Textile 
Workers of America, 233 F.{2d) 104 holding that in spite of provisions 
of an arbitration agreement that an award shall be final it is still sub- 


ject to judicial review. 


It is thus apparent that this cause was properly before the 
District Court and that it was its obligation, the validity of the arbi- 
tration awards having been challenged, to pass upon them. The Court's 
refusal to pass upon the validity of the arbitration awards in the action 
before it (Transcript, Page 24) thus constituted an arbitrary refusal to 
consider the merits of appellant's claim. 


RELIEF SOUGHT 


1. It follows that the Order of the District Court is erroneous 
and should be reversed, and that the Court should have considered the 
entire record including the arbitration awards and have vacated them. 


2. It follows also that since, in the posture of this case, the 
appellees by their Motion for Summary Judgment have admitted the 
allegations of the Complaint, it would be appropriate for this Court, 
upon review of the order of the Court below to remand the case and to 
direct the District Court to grant the Motion for Interpleader, accept 
the deposit of funds and absolve the appellant from further liability. 

O. P. EASTERWOOD, JR. 


Barr Building 
Washington, D. C. 


ALAN JOHNSTONE 
Union Trust Building 
Washington, D. C. 
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JOINT APPENDIX 


27 [Filed August 23, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES H. TOMPKINS COMPANY and 
J. A. JONES CONSTRUCTION COMPANY, 
Joint Venturers 

Plaintiff, No. 2140-57 
v. 


LLOYD E. MITCHELL, INC. ; and 
HARRY ALEXANDER, INC., and 
E. C. ERNST, INC., as Joint Venturers 


Defendants. 


COMPLAINT IN INTERPLEADER 

Comes now the Plaintiff, a joint venturer, performing, as prime 
contractor, the work required by contract No. DA-18-020-Eng-736 
with the Corps of Engineers, U.S. Army, and complains and alleges 
as follows: 

1. Jurisdiction is founded upon the general equity powers of this 
Court to entertain interpleader action for the prevention of multiplicity 
of suits, the conflicting claims of the Defendants against Plaintiff being 
in excess of $3,000. Jurisdiction is also founded on the Federal Inter- 
pleader Act, Sections 1335 and 2361 of title 28, U.S. Code, there being 
a diversity of citizenship among the claimants to the funds held by 
Plaintiff. 

2. That Plaintiff is a joint venturer, consisting of Chas H. 

> Tompkins Company, a corporation organized and existing under the laws 
of the District of Columbia and J. A. Jones Construction Company, a 
corporation organized and existing under the laws of the State of North 


Carolina, hereinafter for brevity called 'Tompkins-Jones." 

28 3. That Defendant Lloyd E. Mitchell, Inc., is a corporation or- 
ganized and existing under the laws of the State of Maryland, hereinafter 
for brevity called ''Mitchell;" and that the Defendant Harry Alexander, Inc., 
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a corporation organized and existing under the laws of the State of New 
York and E. C. Ernst, Inc., a corporation organized and existing under 
the laws of the District of Columbia performed the subcontract herein- 
after identified as a joint venture, hereinafter for brevity called 
"Alexander-Ernst."” 

4. That on or about 22 June 1954 Plaintiff entered into contract No. 
DA-18-020-Eng-736 with the Corps of Engineers, U.S. Army, for the 
construction of an Operation Building and Appurtenant Facilities on NSA 















Construction Project Site, Fort Meade, Maryland. 

5. That prior to entering into such contract with the United States 
Government, Plaintiff received bids or quotations in writing from each of 
the Defendants, the defendant Mitchell offering to perform all of the work 
described in certain sections and comprising the mechanical work which 
was set forth in the Government plans and specifications for and instead 
of Plaintiff, and Defendant Alexander-Ernst offering to perform all of 
the work described in certain sections and comprising the electrical work 
which was set forth in the Government plans and specifications for and 
instead of Plaintiff. 


6. That as a result of Defendants respective bids or quotations, 














Plaintiff entered into subcontracts with each of said Defendants, incor- 
porating by reference as work descriptions in such subcontracts, the 
' sections of the Government plans and specifications applicable to each 


_ Defendant’s work specialty, and in exact accordance with their respective 


é 


29 bids or quotations (with minor exceptions not pertinent to this 
cause of action. ) 

7. That the Defendant Mitchell's subcontract, dated 2 July 1954 
and numbered 1132-1, provided that Mitchell was to perform for and on 
behalf of the Plaintiff, and in accordance with his bid or quotation, all of 
the so-called mechanical work required by the Government plans and 
specifications. ) 

8. That the Defendant Alexander-Ernst's subcontract, dated 9 ‘ 
July 1954 and numbered 1132-4, provided that Alexander-Ernst was to 
perform for and on behalf of the Plaintiff, and in accordance with its bid 
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or quotation, all of the so-called electrical work required by the Govern- 


ment plans and specifications. 

9. That subsequent to the execution of the subcontracts with the 
Defendants above mentioned, a dispute arose between Defendants 
Mitchell and Alexander-Ernst as to which subcontract required the per- 
formance of certain work, hereinafter called "motor control devices" 
and described fully in Plaintiff's Exhibit #1 hereto, each Defendant claim- 
ing that they were not required to perform the work. 

10. That by reason of the foregoing, Plaintiff is ready, willing 
and able to pay whichever Defendant is determined to have the obligation 
of performing the motor control device work the agreed sum of $77, 636, 
such work having been performed in part by each Defendant, but both 
claiming such work is not required by their respective subcontract. There- 
fore, payment is being withheld from both Defendants in the above amount 
and Plaintiff desires that said sum of $77, 636 be paid into the registry 
of this Honorable Court for disposition by this Honorable Court to which- 
ever Defendant is justly entitled thereto and that Plaintiff thereafter be 
30 relieved and acquitted of all further liability from either of such 
Defendants in the premises. 

WHEREFORE, the premises considered, Plaintiff prays: 

1. That each of the Defendants named herein be cited to inter- 
plead and settle between themselves their rights or claims. 

2. That each of the Defendants be restricted from instituting any 
action against Plaintiff for any amounts under their said subcontracts, 
affecting the work here in dispute. 

3. That the Court determine that the work has been sublet to one 
of the Defendants and which one. 

4. That Plaintiff be allowed its costs and a reasonable attorney's 
fee to be fixed by this Court out of the sum deposited herein. 

9. That Plaintiff be allowed to pay or deposit into the registry of 
this Court the sum of $77, 636 representing the agreed value of the work 
and services required of one of the Defendants designated to receive such 


sum by this Honorable Court. 
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6. And for such other and further relief as to the Court may 


seem just and proper under all the circumstances. 


Respectfully submitted, 

McNUTT, DUDLEY and EASTERWOOD 

By /s/ O. P. Easterwood, Jr. 
/s/ Alan Johnstone 


O. P. Easterwood, Jr. Attorneys for Plaintiff 
Barr Bldg. 
Washington 6, D. C. 


Alan Johnstone 


740 15th St., N. W. 


Washington, D.C. 
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[Filed August 23, 1957] EXHIBIT #1 
MOTOR CONTROL DEVICES 

Furnish and install the motor starters required for: 

a. Four (4) centrifugal air conditioning compressor units 

described in paragraph 56-08 of the specifications, and 

b. Two (2) equipment cooling compressor units as de- 

scribed in paragraph 56-30 of the specifications. $ 37,815.12 

Furnish and install the electrical equipment, including 

Starters, required for the centrifugal water pumps 

described in paragraph 56-37 of the speci- 

fications. 27, 030.11 

Furnish: 


& 


a. The magnetic starters with thermal overload 
protection and with manual push button station 


a 


which are not included in the motor control cen- 
ters and which are required for the supply and 
exhaust fans which are described in paragraph 
56-10 of the specifications, and 

b. The electrical controls including the starters 


required for the exhaust fans which are described 


in paragraph 80-32g of the specifications. 1, 705.19 
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33 


34 


> 
Furnish and install the three-speed control switch 
together with suitable box for same required for 
the Periphery Units described in paragraph 56-41c 
of the specifications. $ 6,844.28 
Furnish and install the starter switches and 
thermostats for the hot water circulating pumps 
described in paragraph 56-30 of the specifi- 


cations. (Estimated) 
400.00 


Furnish and install the switches and thermo- 

stats required of the unit heaters described in 

paragraph 56-19A of the specifications. 90.96 
Furnish and install the starters required for 

the compressor units described in paragraph 


57-06 of the specifications. (Estimated) 
200. 00 


Furnish and install switches, electrical control 

and wiring required for the unit heaters which 

are described in paragraph 80-32 of the speci- 

fications. 743.36 
Furnish and install starters, controls and wiring 

which are either specified in Section 59 of the 

specifications, or indicated on the electrical 

drawings for the equipment, which are de- 

scribed:in paragraph's 56-41d, 56-41e, 56-48, 


56-50 and 53-16 of the specifications. 2,807. 24 
TOTAL FOR MOTOR CONTROL $ 77, 636.26 
DEVICES 


[Filed September 24, 1957] 


MOTION OF LLOYD E. MITCHELL, INC. TO DISMISS THE 


COMPLAINT OR FOR SUMMARY JUDGMENT 


Defendant, Lloyd E. Mitchell, Inc., moves the Court under Rule 
12(b)(6), Rules of Civil Procedure, to dismiss this action or, in the 
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alternative, to grant a summary judgment for this Defendant under 


Rule 56, Rules of Civil Procedure, on the grounds that: 

1. The Complaint fails to state a claim against this Defendant 
upon which relief can be granted as more particularly appears from 
the Affidavit of George F. Michel attached hereto as Exhibit A. 

2. There is no genuine issue as to any material fact as more 
particularly appears from the Affidavit of George F. Michel attached 
hereto as Exhibit A. 

3. That the subject matter of this suit and the demand alleged 
in the Complaint was finally and conclusively determined as between 
the Plaintiff and this Defendant by Arbitration and Award as more partic- 
ularly appears from the affidavit of George F. Michel attached hereto 


as Exhibit A. 
FRANK, BERNSTEIN, GUTBERLET & 
CONAWAY 


By /s/ Howard H. Conaway 
1508 First National Bank Bldg. 
Baltimore 2, Maryland 

* * * * 


35 {Certificate Of Mailing] /s/ Milton M. Gottesman, Attorneys for 
Lloyd E. Mitchell, Inc. * * * 


36 [Filed September 24, 1957] EXHIBIT A 


AFFIDAVIT OF GEORGE F. MICHEL IN SUPPORT OF 
MOTION OF LLOYD E. MITCHELL, INC. TO DISMISS THE 
COMPLAINT OR FOR SUMMARY JUDGMENT 


STATE OF MARYLAND, CITY OF BALTIMORE, To Wit: 
GEORGE F. MICHEL, being duly sworn, deposes and says: 
1. That he is a Vice President of the Defendant, Lloyd E. Mitchell, 
Inc. and has personal knowledge of the matters and facts set forth herein. 
That he has read and understands the Complaint in Interpleader filed 
herein and Exhibit #1 attached thereto. 
2. That under date of July 2, 1954 Lloyd E. Mitchell, Inc. entered 
into a sub-contract with Charles H. Tompkins Company and J. A. Jones "| 
Construction Company, Joint Venturers (hereinafter called Tompkins- 


Jones), under which Lloyd E. Mitchell, Inc. agreed to perform certain 


ee 





c 
work for Tompkins-Jones in connection with the construction of an 
Operation Building and Appurtenant Facilities on NSA Construction 
Project Site, Fort Meade, Maryland. That a blank copy of said sub- 
contract is attached to this Affidavit and marked Mitchell Exhibit A. 

3. That he is the Project Manager and Representative of Lloyd E. 
Mitchell, Inc. in connection with the said subcontract. During the per- 
formance of the said sub-contract by Lloyd E. Mitchell, Inc. a dispute 
arose between Lloyd E. Mitchell, Inc. and Tompkins-Jones as to whether, 

37 under the terms of the said sub-contract, Lloyd E. Mitchell, Inc. 
was required to perform certain work, including all of that work set 
forth in Exhibit #1 to the Complaint. Lloyd E. Mitchell, Inc. demanded 
arbitration of the said dispute between it and Tompkins-Jones by letter 
dated May 25, 1956, a copy of which letter is attached hereto and marked 
Mitchell Exhibit B. Tompkins-Jones made a cross-demand for arbitra- 
tion upon Lloyd E. Mitchell, Inc. and Alexander-Ernst by letter dated 
June 25, 1956, a copy of which letter is attached hereto and marked 
Mitchell Exhibit C. 

4. In October, 1956 the dispute between Lloyd E. Mitchell, Inc. 
and Tompkins-Jones was submitted to an arbitration administered by the 
American Arbitration Association in accordance with the Standard Form 
of Arbitration Procedure of the American Institute of Architects. On 
November 20, 1956 the arbitrators made an Award, a copy of which is 
attached hereto and marked Mitchell Exhibit D. That the said Award 
provides, in part, as follows: 

"2. That it is not the contractual obligation of LLOYD. E. 
MITCHELL, INC. under the above described sub-contract to fur- 
nish or install any of the work called for in Items 1 through 13 of 
the letter from LLOYD E. MITCHELL, INC. to TOMPKINS-JONES 
dated May 25, 1956, calling for this arbitration. 

"3. TOMPKINS-JONES shall pay to LLOYD E. MITCHELL, 
INC. the actual cost of materials and labor incurred by LLOYD E. 
MITCHELL, INC., in the performance of the obligations described 
in paragraph 2 of this award, plus applicable insurance, taxes and 


8 
welfare funds, with no charge for overhead or profit." 
5. That all of the work set forth in Exhibit #1 to the Complaint is 
included in Items 1 through 13 of the letter from Lloyd E. Mitchell, Inc. 
to Tompkins-Jones dated May 25, 1956 (Mitchell Exhibit B). That 
Tompkins-Jones directed Lloyd E. Mitchell, Inc., by letter dated December 


CY 


5, 1956, to proceed with the performance of the work which had been in 

dispute and stated that it would comply with the decision of the American 

Arbitration Association, a copy of which letter is attached hereto and 

marked Mitchell Exhibit E. That all of the work set forth in Exhibit #1 

to the Complaint was included in the dispute between Lloyd E. Mitchell, 
38° Inc. and Tompkins-Jones. 

6. That Lloyd E. Mitchell, Inc. has now performed all of the work 
set forth in Exhibit #1 to the Complaint, except Items 5 and 7 which are 
in process of being performed. That a portion of said work was sub- 
contracted by Lloyd E. Mitchell, Inc. to Alexander-Ernst and that Lloyd 
E. Mitchell, Inc. has paid to Alexander-Ernst all sums due Alexander- ° 
Ernst for work so performed by it for Lloyd E. Mitchell, Inc. 

7. That Lloyd E. Mitchell, Inc. has submitted invoices to Tompkins- 
Jones for work set forth in Exhibit #1 to the Complaint and that Tompkins- 
Jones has paid such invoices in accordance with Paragraph 3 of the Award 
of Arbitrators (Mitchell Exhibit D) as follows: 

(A) On February 15,1957 Lloyd E. Mitchell, Inc. submitted 
to Tompkins-Jones an invoice in the amount of $37, 815.12 for work set 
forth in Item 1 of Exhibit #1 to the Complaint, a copy of said invoice + 
being attached hereto and marked Mitchell Exhibit F. That the said in- 
voice has been paid to Lloyd E. Mitchell, Inc. by Tompkins-Jones. 

(B) On January 9, 1957 Lloyd E. Mitchell, Inc. submitted to 
Tompkins-Jones an invoice in the amount of $27, 030.11 for work set 


forth in Item 2 of Exhibit #1 to the Complaint, a copy of said invoice 

being attached hereto and marked Mitchell Exhibit G. That the said 

invoice has been paid to Lloyd E. Mitchell, Inc. by Tompkins-Jones. 
(C) On February 25, 1957 Lloyd E. Mitchell, Inc. submitted 


to Tompkins-Jones an invoice in the amount of $1, 705.19 for work set 
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forth in Item 3 of Exhibit #1 to the Complaint, a copy of said invoice 
being attached hereto and marked Mitchell Exhibit H. That the said 
invoice has been paid to Lloyd E. Mitchell, Inc. by Tompkins-Jones. 

(D) That from January 18, 1957 to August 27, 1957 Lloyd E. 

39 Mitchell, Inc. submitted to Tompkins-Jones nine (9) invoices tot- 
aling $7, 284.94 for the work set forth in Item 4 of Exhibit #1 to the 
Complaint, copies of said invoices being attached hereto and marked 
Mitchell Exhibit I. That all of such invoices, except that dated August 
27,1957 in the amount of $514.65, have been paid to Lloyd E. Mitchell, 
Inc. by Tompkins-Jones. 

(E) That the work set forth in Item 5 of Exhibit #1 to the 
Complaint is in process and no invoice has been submitted to Tompkins- 
Jones by Lloyd E. Mitchell, Inc. 

(F) That on April 17, 1957 and August 27, 1957 Lloyd E. 
Mitchell, Inc. submitted to Tompkins-Jones invoices totaling $294. 74 
for the work set forth in Item 6 of Exhibit #1 to the Complaint, copies 
of said invoices being attached hereto and marked Mitchell Exhibit J. 
That the invoice dated April 17, 1957 in the amount of $90.96 has been 
paid to Lloyd E. Mitchell, Inc. by Tompkins-Jones and that the invoice 
dated August 27, 1957 in the amount of $126.26 remains unpaid. 

(G) That the work set forth in Item 7 of Exhibit #1 to the 
Complaint is in process and no invoice has been submitted to Tompkins- 
Jones by Lloyd E. Mitchell, Inc. 

(H) That the work set forth in Item 8 of Exhibit #1 to the 
Complaint has been performed by Lloyd E. Mitchell, Inc. and the cost 
thereof amounting to $743.36 has been paid to Lloyd E. Mitchell, Inc. 
by Tompkins-Jones and is included in the other figures set forth in this 
Affidavit. 

(I) That from February 25, 1957 to September 9, 1957 Lloyd E. 
Mitchell, Inc. submitted to Tompkins-Jones Six (6) invoices totaling 
$3, 547. 04 for the work set forth in Item 9 of Exhibit #1 to the Complaint, 
copies of said invoices being attached hereto and marked Mitchell Ex- 
hibit K. That all of said invoices have been paid to Lloyd E. Mitchell, 
Inc. by Tompkins-Jones. 
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8. That no dispute arose between Lloyd E. Mitchell, Inc. and 
Alexander-Ernst as to the performance of the work set forth in Exhibit 
#1 to the Complaint. That Lloyd E. Mitchell, Inc. has had no contract- 
ual relation withthe said Alexander-Ernst except that Lloyd E. Mitchell, 
Inc. has, from time to time, sub-contracted certain work to Alexander- 
Ernst and has paid Alexander-Ernst for work so sub-contracted to it. 
That Lloyd E. Mitchell, Inc.'s dispute over the performance of the 
work set forth in Exhibit #1 to the Complaint was solely with Tompkins- 
Jones. 

9. That all of the work set forth on Exhibit #1 to the Complaint 
was performed or is being performed by Lloyd E. Mitchell, Inc. and 
its sub-contractors. That Tompkins-Jones has not withheld 
$77,636.00 from Lloyd E. Mitchell, Inc. for the performance of the 
work set forth in Exhibit #1 to the Complaint. 


/s/ George F. Michel 


[ JURAT] 
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40 [Filed September 24, 1957] MITCHELL EXHIBIT A 


CONSTRUCTION SUBCONTRACT 
OPERATIONS BUILDING AND APPURTENANT FACILITIES 
N.S. A. CONSTRUCTION PROJECT 
FT. GEORGE G. MEADE, MARYLAND 


Subcontract No. 1132-1 
ARTICLE I 

THIS SUBCONTRACT, entered into this 2nd day of July, 1954, bya 
Joint Venture consistin g of the following Corporations: CHAS H. 
TOMPKINS CO., 907 - 16th Street, N.W., Washington, D.C., and J. A. 
JONES CONSTRUCTION COMPANY, Charlotte 1, North Carolina, herein- 
after called the Contractor, and LLOYD E. MITCHELL, INC. with 
offices at 4650 Reisterstown Road, Baltimore 15, Maryland, hereinafter 
call the Subcontractor. 

ARTICLE II 

WHEREAS, the Contractor has entered into a Contract, herein- 
after called the Principal Contract, with the United States Corps of 
Engineers, Department of the Army, hereinafter called the Owner, for 
the construction of the Operations Building and Appurtenant Facilities 
at the N.S. A. Construction Project, at Ft. George G. Meade, Maryland, 
under the Corps of Engineers Contract Serial No. DA-18-020-ENG-736, 
dated June 22, 1954; 

WHEREAS, the parties hereto have agreed that the Subcontractor 
shall for and in the stead of the Contractor fulfill and perform such part 
of said principal contract as hereinafter set forth: 

NOW, THEREFORE THIS SUBCONTRACT WITNESSETH: That the 
parties hereto do mutually agree as follows: 

The Subcontractor will furnish all labor, materials, equipment and 
services necessary to complete in place in accordance with plans (as 
mentioned in the specifications and addenda) specifications dated May 4, 
1954, & addenda 1 thru 5 to the plans and specifications, the MECHANICAL 
WORK (including all excavation, trenching, backfill, and concrete work 
as specified) ALL as required in Sections 16 "Ventilators Roof Gravity 


Type", (Except for those which are not connected to ducts or mechanical 
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equipment in connection with the Operations Building), Section 53 
"Plumbing'’ Section 54 "Gas Fitting," Section 56 "Heating Ventilating 
Air Conditioning Process Equipment & Piping", Section 57, "Refrigera- 
ting System", Section 62, "Water Distribution & Service Connections", 
Section 63, "Sanitary Sewer Connections", Section 63A "Gas Service 
Connections”, Section 64 "Pipe Culverts, Storm Drains & Sub Drains", 
Secticn 79, Paragraph 79-04M "Floor Drain", Section 80 "Supply Bldg.", 
Paragraphs 80/13, 80/30, 80/32, 80/34, 80/35, 80/36, and 80/37 
thereof and applicable portions of all other sections as defined under 
Article XX of this contract, and unless specifically excluded herein, all 
work of the nature and the type as shown, indicated or specified, whether 
required by specific or indirect reference in General and Special Con- 
ditions, Plans and/or the General Contract for the sum of ( ) 
Dollars. 

Which sum shall constitute full and complete payment for all work 
covered hereunder. 

41 ARTICLE If 

The Subcontractor shall commence, prosecute and complete the 
work performed hereunder in accordance with our progress schedule, as 
amended from time to time as may be necessary, so as to permit the 
completion of the job as a whole within the time limit stated in the prin- 
cipal contract or any extension thereof. 

The Subcontractor shall keep himself informed at all times, not only 
of the progress of the work but of the progress of others whose work may 
affect, or who may be affected by, his progress. 

ARTICLE IV 

Time is the essence of this Contract. The Contractor and/or the 

Owner will sustain monetary damages if the whole project or any part 
thereof be delayed through the failure of the Subcontractor to perform 

any part of the whole of this contract, in accordance with the Contractor's 
Contract with the Owner and the Contractor's directions and progress 


schedule. In case of such failure by the Subcontractor, the Contractor may, 


upon written notice to the Subcontractor, take any steps the Contractor 
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deems advisable to promptly secure necessary labor, material, equip- 
ment, etc., by Contract or otherwise, and take full possession of any or 
all materials, appliances, and other equipment belonging to the Sub- 
contractor which the Contractor believes necessary to protect his 


interests in completing whatever portion of the Subcontractor's work is 


causing delay and the Subcontractor and/or his sureties (if any) shall be 


liable to the Contractor for any costs incurred by the Contractor in the 
settlement of claim against the Subcontractor or the Contractor by virtue 
of this title to the assets of the Subcontractor. 
ARTICLE V 

Should the Subcontractor be obstructed or delayed in the commence- 
ment, prosecution or completion of the work by strikes, floods, delays in 
transportation, accident, or other causes beyond the reasonable control 
of the Subcontractor, he shall within ninety-six (96) hours thereafter 
make claim therefor in writing, and the Contractor may award and cer- 
tify the amount of additional time to be allowed if any. The contractor 
shall have the right, at any time, to delay or suspend the whole or any 
part of the work herein contracted to be done without compensation to the 
Subcontractor, other than extending the time for completing the whole 
work for a period equal to that of such delay or suspension. 

ARTICLE VI 

To facilitate progress of the work, it is vitally important that all 
progress schedules, price breakdowns, samples and working drawings 
and other required data on Subcontractor's methods and materials be 
submitted at once. It is understood and agreed that the Subcontractor 
will let all his Subcontracts and Purchase Orders for his portion of the 
work covered under this Subcontract within thirty (30) days of date of 
this subcontract. 

42 ARTICLE VII 

The Subcontractor, through this Subcontract, agrees to be bound 
by all applicable provisions of the Contractor's principal Contract with 
the Owner, including the invitation to bidders, general and special con- 


ditions, plans and specifications; and undertakes and assumes all the 
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obligations and responsibilities of the Contractor required by the prime 
Contract, insofar as it is applicable as the part of parts of the work set 
forth in Article II above; including, but not restricted to provisions re- 
ferring to the responsibility of the Contractor to provide shop details 
and other drawings, the submission of samples, the provisions for lay- 
ing out his own work, the compliance with Federal or other Standard 
Specifications, and any requirements regarding compliance with appli- 
cable Federal, State or Municipal Statutes or regulations and the pay- 
ment of any taxes or fees liable under or, because of, such statutes or 
regulations. 
ARTICLE VMUI 

Except as otherwise specifically provided in this Subcontract, all 
disputes concerning questions of fact arising under this Subcontract shall 
be decided by the Contractor, subject to written appeal by the Subcon- 
tractor within the time specified in the General Contract for such appeals 
to the Owner or Contracting Officer, or the authority mentioned in the 
General Contract for such appeals, whose decision shall be final and con- 
clusive upon the parties hereto. In the event the Owner or Contracting 
Officer does not have jurisdiction of any such disputes, settlement or dis- 
putes shall be made in accordance with the STANDARD FORM OF ARBI- 
TRATION PROCEDURE as issued by the American Institute of Architects. 
In the meantime, the Subcontractor shall diligently proceed with the work 
as directed. 

ARTICLE IX 
The Subcontractor further agrees: (1) LABOR. That he will use no 


labor that will cause a conflict with other labor employed at the site and 
thereby result in delay or cessation of work on the job: (2) REMOVAL 
OF RUBBISH, PROPERTY DAMAGE,ETC. That in order to eliminate 
controversy and tie necessity of backcharging, Subcontractor will 


promptly remove his own rubbish, will repair promptly all damage to 
public or private property caused by his agents or employees, and will 
authorize any other Subcontractor whose work has been damaged by his 


employees to repair such damage promptly and to bill him therefor, which 
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account the subcontractor agrees to pay promptly. 
ARTICLE X 
The Subcontractor will remedy immediately upon demand by the 
Contractor any defects in the Subcontractor's work and pay for any 
damage to other work resulting therefrom which shall appear within a 
period of one (1) year from date of final acceptance of the contract. How- 
ever, it is understood and agreed that where the specifications require 
a longer guarantee, that the specifications shall take precedence over 
this article. 
ARTICLE XI 
The Subcontractor shall fully cooperate with other Contractors of 
Subcontractors on the work at the locality covered by the principal con- 
tract and shall not interfere with the performance of their work. In case 


of conflict the necessary coordination shall be directed by the Contractor. 
ARTICLE XT 
The Subcontractor will obtain and submit to the Contractor, before 


any work is performed under this Contract, certificates from the Sub- 
contractor's insurance carrier, showing that the Subcontractor is covered 
by Workmen's Compensation Insurance as required by law, and Public 
Liability in limits of not less than $50, 000. and $100, 000. and Property 
Damage Insurance in limits of not less than $5, 000, and $10, 000., unless 
the invitation to bid, specifications or Prime Contract required higher 
limits. Should the Subcontractor fail to submit certificates required, the 
Contractor may take such steps as deemed necessary to provide proper 
protection and charge all costs incurred to the Subcontractor. The Sub- 
contractor must comply with all Federal, State, and Municipal Laws, in- 
cluding Workmen's Compensation Insurance and Unemployment Social 
Security ‘Laws, and tax on transportation of property, and the price of the 
Contract includes the cost of such insurance, taxes, permits, etc. The 
Contractor may deduct from the Subcontractor's account any expense the 
Contractor has incurred because of the Subcontractor's failure to comply 
with such laws. 
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ARTICLE XII 
Subcontractor must furnish to the Contractor, on receipt of the 
Subcontract, Corporate Surety Bond in accordance with the Contractor's 
standard form of bonds in the amount of 100% for performance and 100% 
for payment. Should the assets of Corporate Surety Company furnished by 
Subcontractor become impaired to the extent of adversely affecting their 
- guretyship, as determined by the Contractor, during the life of said Con- 
tract, the Subcontractor will substitute such other corporate surety as may 
| be approved by the Contractor. 
ARTICLE XIV 
The Subcontractor shall hold and save the owner and the contractor 
its officers, agents, servants, and employees, harmless from patent liability 
of any nature or kind, including costs and expenses, for or on account of 
this Contract, including the use or disposal by or on behalf of the Owner 


and/or the Contractor; Provided: That the foregoing shall not apply to 


inventions covered by applications for United States Letters Patent which, 
on the date of execution of this contract, are being maintained in secrecy 
under the provisions of Title 35, U.S. Code (1940 ed.) Section 42, as 
amended. 
ARTICLE XV 
PARTIAL PAYMENT: Providing satisfactory progress is being made in 
the execution of this subcontract, partial payments will be made monthly 
in accordance with partial payments allowed the Contractor by the Govern- 
ment or Owner. In the absence of any provision in the principal contract 
partial payments, the following applies: 
a4 Monthly payments will be made on or about the 10th of each month, 
based on 90% of the value of the work accomplished, up to and including 
the 20th of the preceding month, computed in accordance with the approved 
partial payment breakdown. The final payment will be made upon satis- 
factory completion of tne contract, and final acceptance and settlement 
by the Owner. 
The Subcontractor agrees to furnish evidence satisfactory to the 
Contractor regarding payment of obligations under this subcontract in 


order to receive regular partial payments, and the final payment. 
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ARTICLE XVI 
SUBLETTING AND ASSIGNMENT: The Subcontractor agrees that he will 
not sublet assign, or otherwise transfer any part or all of this sub- 
contract, nor any interest therein, without permission and approval of 
the Contractor. If such approval is requested by the Subcontractor, full 
information pertinent to the reasons therefor and/or information regard- 
ing the qualifications of the proposed sub-subcontractor will be submitted 
at the request of the Contractor. The approval of such a Sub-subcontractor 
or assignment shall in no way relieve or release the subcontractor from 
full compliance and responsibility for execution of all of the obligations 
and requirements of this subcontract and bond. 

ARTICLE XVII 
TERMINATION: The Subcontractor agrees to be bound by the same terms 
and conditions for the purposes of termination or cancellation of this sub- 
contract as the General Contractor is bound in his prime contract. In the 
absence of such provision in the prime contract, the Contractor may 
apply the following as a basis for termination, settlement and payment: 
In the event the Owner or the Government for good and sufficient reason 
(including, but not restricted to, Acts of God, or the public enemy, acts 
of the Government, withdrawal of priorities, cancellation of a major 
program, etc.) cancels or suspends (for an extended period) the prime 
contract; or, if for reasons beyond the control of the Contractor, or if the 
nature of the work is so changed as to require the termination of this sub- 
contract, the Contractor may accordingly cancel or suspend this Sub- 
contract. In such event the Subcontractor shall be paid the actual net cost 


of all materials delivered and all work performed on the site, plus a 


reasonable percentage (under the circumstances then prevailing) of such 
approved cost, for overhead and profit only, but no allowance for general 
sales or engineering expenses, or fixed plant charges; in no event will the 
payments be more than the value of the proportionate part of the Contract 
accomplished at termination. All such costs and percentages shall be sub- 
ject to the approval and agreement of the Owner or Government or his 

or its duly authorized representative. Nothing contained in this Article 
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shall, in any way, supersede or affect the remedies and rights of the 
contractor in the case of the failure of the Subcontractor to perform this 
Subcontract, including those remedies or rights explicitly set forth in 
Article IV above; nor shall the method of payment applicable to termina- 
tion (at the Owner's or Contractor's option) be of any effect in the case of 
termination because of the failure of the Subcontractor to perform. 

45 ARTICLE XVIII 

This Contract and its bonds shall be binding upon the heirs, exe- 
cutors, administrators, successors and assigns of the parties hereto. 

ARTICLE XIX 

RENEGOTIATION - (a) This Subcontract shall be subject to any 
Act of the Congress, whether heretofore or hereafter enacted and to the ex- 
tent indicated therein, providing for the renegotiation of the principal 
contract, to the extent that such renegotiation may affect the work con- 
tracted for herein, and shall be deemed to contain all the provisions re- 
quired by any such Act without subsequent amendment of this Subcontract 
specifically incorporating such provisions. 

(b) The Contractor is required by the terms of the principal con- 
tract to include the provisions of this Article, including this paragraph 
(b) in Subcontracts as defined in Section 103(g) of the Renegotiation Act 
of 1951 (P. L. 9-82nd Congress), except any Subcontracts of a class or 
type described in Section 106(a) of the Renegotiation Act of 1951. 

(c) Nothing in this Article shall impose any renegotiation obli- 
gation with respect to this Subcontract or any Secondary Subcontract here- 
under which is not imposed by an Act of the Congress, heretofore or 
hereafter enacted. 

ARTICLE XX 

The following changes and additions were made in this Subcontract 
before it was signed by the parties hereto: 

A. It is understood and agreed that EXCAVATION, TRENCHING, BACK- 
FILL, CONCRETE WORK and OTHER RELATED ITEMS will be per- 
formed in accordance with applicable portions of the following listed 


sections of the specifications. 
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1. Section No.1, "Excavation, Filling & Backfilling for Building 
Construction." 

2. Section No. 2, "Concrete." 

3. Section No.61, "Excavation, Trenching & Backfilling for 
Utilities & Drainage Connections." 

B. Article XIII, Bond Requirement is deleted. 
C. Itis further understood and agreed that: 

1. All work of the nature and type as mentioned in Article II herein 
is inclusive of all such work required by Bid Items 1, 6, 7, 21, and 23. 

2. The Subcontractor will immediately schedule submission of all 
necessary shop drawings, samples, catalog cuts, and other pertinent data, 
as may be required, for approval. Submissions shall be made in an 
orderly sequence well in advance of the requirement for installation, 
roughing-in, and other information pertaining to any given item of 
material or equipment. 

3. All inserts, as required for work included in this contract, 
will be furnished and placed by this subcontractor as part of his scope 
of work. 

46 4. All manholes for mechanical work, on the interior and exterior 
of the buildings will be furnished and installed complete, including all 
miscellaneous metals required, by the Subcontractor at no additional cost 
to the Contractor. 

2. Temporary toilets, heating systems, and water lines and con- 
nections, as required for offices of the Owner's representatives and the 
Contractor will be installed and removed by the Subcontractor as part of 
this contract. Where required to prevent freezing, water lines will be 
buried. As soon as building construction progress will permit this Sub- 
contractor will hook-up permanent toilets for convenience of workmen. 
Materials for heating requirements of the Contractor's office will be 
furnished at no cost to the Subcontractor but installed by the Subcontractor 
at no cost to the Contractor. The Subcontractor will not be held respon- 


sible for damage to permanent toilet fixtures installed for temporary use 


except as such damage may be caused by his personnel. 
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6. The Subcontractor will pay all costs in connection with the fur- 
nishing of electric service and power consumption for his power equip- 
ment. i 

7. The Subcontractor will obtain all plans and specifications re- 
quired for his work at his cost through the Contractor. 

8. The Subcontractor will comply with the provisions of Part II, 
"Special Conditions’, Paragraph No.SC-2, "As-Built Drawings" for the 
mechanical installation. 

9. The Subcontractor will fully comply with the project safety 
program. 

10. Work to be performed by either of the parties to this Con- 
tract for the other (beyond the scope of work covered in Article I, as 
further defined in Paragraph "A" of this Article, or changes in the scope a 
of the work thereof) will be paid for on the basis of actual cost of materials 
and labor, plus applicable insurance, taxes, and welfare funds, with no 
charge for overhead and profit. Separate invoices will be rendered and 
paid each month without retent, based on Daily Work Orders agreed to 
and signed by proper field personnel of both parties. 

11. This Contract does not include concrete basin sumps under 
three (3) cooling towers. 

12. Concrete, excavation and miscellaneous metal for "Trench 
Drains" as indicated on Drawing No. 456 of 630 Section ''D-D" will be 
performed by others. 

47 IN WITNESS WHEREOF, the parties hereto have executed this 
Contract as of the day and year first above written. 


A Joint Venture consisting of the follow- 
ing Corporations: 


CHAS. H. TOMPKINS CO. and J. A. 
JONES CONSTRUCTION COMPANY 


WITNESS: By 


Authorized Agenty 
/s/ Lloyd E. Mitchell 


LLOYD E. MITCHELL, INC. 
(Subcontractor) =~ 


By: William P. Flanigan 
Vice President 
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48 LLOYD E. MITCHELL, INC. 
[CONTRACTORS] 
4650 Reisterstown Road 
Baltimore 15, Md. May 25, 1956 
[Filed Sept. 24,1957] 


Tompkins-Jones 
907 Sixteenth Street N. W. 
Washington 6, D. C. 


Re: N.S. A. Contract DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Demand for Arbitration 


Mitchell Exhibit B 


Gentlemen: 

Certain disputes have arisen between you, as -contractor, and this 
company, as subcontractor, under our subcontract No. 1132-1 dated 
July 2,1954, as amended. The owner or Contracting Officer does not 
have jurisdiction over such disputes since they all involve a deter- 
mination whether certain work and materials are to be performed and 
furnished by us or by the electrical subcontractor. 

Pursuant to Article VIII of our subcontract we hereby demand ar- 
bitration of the disputes between us, which arbitration shall be adminis- 
tered in accordance with the Standard Form of Arbitration Procedure 
of the Americn Institute of Architects. 

The matters in controversy between us are as follows: 

Is it the contractural obligation of this company, under subcontract 
Number 1132-1 dated July 2, 1954, as amended: 

1. To perform any electrical work or furnish any control, signal or 
protective devices for the operation of equipment to be furnished by us 
under sections 53, 56,57 and 80 of the Specifications if such work or such 
control, signal or protective devices are shown on the electrical plans 
or are included in Section 59 of the Specifications ? 

2. To furnish and install the motor starters required for the four (4) 
centrifugal air conditioning compressor units which we are furnishing 
pursuant to Paragraph 56-08 of the Specifications ? 

3. To furnish and install the electrical equipment, including starters, 


required for the centrifugal water pumps which we are furnishing pur- 


suant to Paragraph 56-37 of the Specifications ? 
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49 4. To furnish and install the motor starters required for the two 


(2) equipment cooling compressor units which we are furnishing pursuant 
to Paragraph 54-30 of the Specifications ? 

5. To furnish and install within the system itself all wiring required 

for the automatic temperature control system which we are furnishing 
pursuant to Paragraph 56-18 of the Specifications ? 

6. To furnish the magnetic starters with thermal overload protection 
and with manual push button station which are not included in the meter 
control centers and which are required for the supply and exhaust fans 
which we are furnishing pursuant to Paragraph 56-10 of the Specifications ? 
7. To furnish and install the three speed control switch together with 
suitable box for same required for the Periphery Units which we are 
furnishing pursuant to Paragraph 56-41e of the Specifications ? 

8. To furnish and install the starter switches and thermostats for the 
hot water circulating pumps which we are furnishing pursuant to Paragraph 
53-30 of the Specifications ? 

9. To furnish and install the switches and thermostats required for the 
unit heaters which we are furnishing pursuant to Paragraph 56-19A of the 
specifications ? 

10. To furnish and install the starters required for the compressor units 
which we are furnishing pursuant to Paragraph 57-06 of the Specifications ? 
11. To furnish electrical controls including the starters required for the 
exhaust fan which we are furnishing pursuant to Paragraph 80-32¢ of the 
specifications ? 

12. To furnish and install switches, electrical control and wiring re- 
quired for the unit heaters which we are furnishing pursuant to Paragraph 
80-32t of the Specifications ? 

13. To furnish and install starters, controls and wiring which are either 
specified under section 59 of the Specifications or indicated on the elec- 
trical drawings for the equipment which we are furnishing pursuant to 
Paragraph 56-41d, 56-41e, 56-41g, 56-48, 56-50, and 53-16 of the 
Specifications ? 


Our Counsel is Mr. Howard N. Conaway of the firm of Frank, 
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Bernstein, Gutberlet and Conaway, 1508 First National Bank Building, 
Baltimore 2, Maryland. If you or your Counsel will communicate with 
Mr. Conaway it may well be that the arbitration can be expedited and 
some of the formalities obviated. 
Very truly yours, 
LLOYD E. MITCHELL, INC. 


/s/ William P. Flanigan 
WPF: erl Executive Vice President 


20 [Filed Sept. 24, 1957] Mitchell Exhibit C 


TOMPKINS-JONES 
907 Sixteenth Street NW 
Washington 6, D C. June 25, 1956 


Lloyd E. Mitchell, Inc. 
4650 Reisterstown Rd. 
Baltimore 15, Maryland Sub: Demand for Arbitration 


and 


Alexander-Ernst 
1511 K St. N. W. 
Washington, D.C. 


Gentlemen: 

Disputes have arisen between Lloyd E. Mitchell, Inc. on the Mechan- 
ical subcontractor and Alexander-Ernst on the Electrical subcontractor, 
arising under their respective subcontracts with this company and under 
the above noted contract; and at the same time disputes arose between 
each of said companies and this company on the same subjects as the 
disputes between themselves. All of the said disputes involve the obli- 
gations of the Mechanical and the Electrical subcontractors to this com- 
pany, as defined by the prime contract including Sections 53, 56, 57, 59 
and 80 of the Specifications thereof, and with respect to the same items 
of labor and material required by the prime contract. 

Upon the demand of both subcontractors, and as required in order 
that the work should proceed without interruption, decisions and direc- 
tions on the disputed work were duly made and issued by this company, as 


the contractor, and the work is proceeding accordingly, subject to the 


rights of all the parties. The disputes are not settled. 
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The Mechanical subcontract and the Electrical subcontract both 
contain an identical Article VIII which provides that such disputes shall 
be settled in accordance with the Standard Form of Arbitration Procedure 
as issued by the American Institute of Architects. 

By letter dated May 25, 1956 Lloyd E. Mitchell, Inc. made demand 
upon this company for arbitration of the said disputes, which said de- 
mand was communicated by this company to Alexander-Ernst by mailing 
a copy thereof to them on June 12, 1956. 

Though addressed to this company alone, the demand of Lloyd E. 
Mitchell, Inc. in order that the matters in controversy shall be settled, 
requires the arbitration in one and the same proceeding of the several 
disputes between the several parties on the same subjects. Upon notice 
by this company Alexander-Ernst has by letter dated June 21, 1956, dis- 

21 puted its obligation to enter into and participate in the aforesaid 
arbitration. 

Pursuant, therefore, to Article VII of the Subcontract No. 1132-1 
dated July 2,1954, between this company and Lloyd E. Mitchell, Inc. and 
pursuant to Article VIII of the Subcontract No. 1132-4 dated July 9, 1954, 
between this company and Alexander-Ernst, we hereby demand arbitration 
in one and the same proceeding of the disputes between Lloyd E. Mitchell, 
Inc. and Alexander-Ernst and between each of said companies and this 
company, which said disputes concern the furnishing of the same labor 
and material under prime contract and the said subcontracts. 

The matters in controversy are as have been stated by Lloyd E. 
Mitchell, Inc. in its forementioned letter of May 25, 1956, as that state- 
ment may be amended, refined or itemized, within the general compass 
thereof, by the subsequent statement of the parties or by determination 
during the course of the arbitration, but with the following exceptions and 
additions. 


Exceptions to the Referenced Statement of Lloyd E. Mitchell, Inc. 
X-1. Subparagraph 1 of the Statement is general and equivocal 


in that: it begs the question which it poses; may be answered in 


several ways; fails to indicate with precision the labor and material 





I  —_OO  ee 
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to which it relates, and; suggests but does not state that the 
subparagraphs 2 to 13 are subdivisions of it. It is an argument 
and not a statement of an issue or controversy and should be 
deleted. 
X-2. Subparagraph 13 of the Statement, though within a smaller 
orbit, is subject to similar objections and should be deleted. 
This company interposed no objection to an itemized statement 
of the specific labor and material, if any, meant to have been 
included in subparagraphs 1 and 13 of the Statement. 
Additions to the Referenced Statement of Lloyd E. Mitchelll, Inc. 
A-1. May the contractor require of both subcontractors the 
arbitration and settlement of the disputes herein described, in 
one and the same proceeding? 
32 A-2. Since the parties agree that all of the disputed work is 
required under the prime contract and that each item thereof 
is required either under the Mechanical subcontract or under 
the Electrical subcontract, depending upon the relevant Sections 
of the prime contract; what portion of the disputed work is the 
Electrical subcontractor - Alexander-Ernst - obligated to per- 
form ? 
The arbitration shall be administered by the American Arbitration 
Association in accordance with the Standard Form of Arbitration Pro- 
cedure of the American Institute of Architects. This company declines 


to undertake joint agreement to an arbitrator or arbitrators and is for- 





warding a copy of this demand for arbitration to the American Arbitration 
; Association together with a written request that the association shall 
designate one or three arbitrators at its discretion and shall administer 





the arbitration. 
° Very truly yours, 


TOMPKINS-JONES 


/s/ J.Slater Davidson, Jr. 
JSD/ak Project Manager 
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[Filed Sept. 24, 1957] Mitchell Exhibit E 


TOM PKINS-JONES 
907 Sixteenth Street N. W. 
Washington 6, D. C. December 5, 1956 ‘ 


Lloyd E. Mitchell, Inc. 
4650 Reisterstown Rd. 
Baltimore, Md. Sub: Mechanical-Electrical 


Attn.: Mr. Michel . 
Gentlemen: 

We wish to acknowledge receipt of your letter of December 3, 1956, 
relative electrical work included in the scope of the dispute. 

We have given careful consideration to the comments made by you 
in telephone conversation with the writer on December 3, 1956 on the 
above subject. It is felt by this organization that rather than create any 
further confusion over the matter involving the mechanical-electrical 
dispute that it is best that you continue strictly in accordance with orders 
previously issued by this organization. It is understood, of course, that 
we will comply with the decision of the American Arbitration Association. 

Tn o order to ‘preclude any possible delay in the completion of the 
contract we respectfully request that you promptly complete all items of 
your contract as well as that work covered in orders issued to you invol- 
ving the so-called mechanical-electrical dispute. 

We wish to express our appreciation of your interest in this matter 
and think that the decision made above is probably the best one under the 


circumstances. 
Very truly yours, 


TOMPKINS-JONES 


/s/ J. Slater Davidson, Jr. 
JSD/nk Project Manager 
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[Filed Sept. 24, 1957] Mitchell Exhibit F 


LLOYD E. MITCHELL, INC. 
4650 Reisterstown Road 
Baltimore 15, Md. February 13, 1957 
Tompkins-Jones 


1737 L St. N. W. Subiect: : 
. ject: Invoice #B-357 
Washington 6, D.C. Our job #6771 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Gentlemen: 

In accordance with the decision rendered by the American Arbi- 
tration Association in the settlement of the mechanical-electrical dispute, 
as herewith request payment in the amount of Thirty Seven Thousand, 
Eight Hundred Fifteen Dollars and Twelve Cents ($37, 815. 12) for the cost 
incurred by us as the furnishing and installation of 2 - 300 H. P. and 4 - 
1.250 H. P. 4.160 volt starters. This work is covered by Contract Speci- 
fication references *56-30 and 56-08 respectively. It is also identified 
in our May 25, 1956 letter as items #2 and #4. The breakdown is as 
follows: 


2 -300H.P. 4,160 v-Starters 
4-1.250" i " a 6.094. 75 36, 568. 50 
Sales Tax 731.37 
Sleeves and boxes in place 6 a 25.00 150.00 
Hauling & rough riggins (with our previous B- 197) - 
Final settings & installation " - 
Field maintenance 300.00 
Field engineering & coordination - 
Field supervision 15 hrs. a 4.35 65.25 
$37, 815.12 


We are enclosing herewith four (4) copies of a letter from the 
York Corporation dated February 5, 1957 in connection with the cost of 


the starters noted above, which we believe to be self-explanatory. These 


starters were included in a package order along with the six (6) electric 


motors, speed increasers and motor generators sets in order to secure 
the best price possible. The total amount of the purchase order for 
this equipment is the sum of One Hundred And Two Thousand Dollars, 
($102,000.00). The order was qualified with a take out price of 
Thirty Three Thousand, Eight Hundred Five Dollars ($33,805.00) 
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in the event the starters were furnished by others. The starters 
represent a large portion of the equipment covered by the purchase 


order. Weare sure that you concur in our opinion that the takeout 
D5 price of Thirty Three Thousand Eight Hundred And Five Dollars 
($33,805.00) is not the true cost of the starters for obvious reasons. 


With this thought in mind, and since under the decision awarded to us 
in this dispute, we are only entitled to reimbursement for the actual 
cost of the starters, we contacted the York Corporation in a sincere 
effort to determine the actual cost of these starters. Their reply is 
contained in their letter noted above. 

In our opinion the York letter of February 5, 1957 is not con- 
clusive as regards the cost of the starters above referred to and yet 
appears to be the extent of information obtainable. 

In view of our statements presented above, the writer in an effort 
to arrive at a fair and just determination of the cost of the above 
referred to starters has taken into consideration the cost of similar 
equipment as indicated on the Westinghouse Electric Supply Co. 
invoices included with our previous invoice #B-157. Accordingly, 
we have invoiced you for the six starters on aunit price basis, which, 
compares exactly with that indicated in our previous Invoice #-197 with 
no consideration as to whether the starters are 200 H. P. 300 H.P. or 
1,250 H. P. capacity. 

We have made what we believe to be a fair and just decision as to 
the cost of the starters and sincerely trust that you find this invoice in 
order. 


Yours very truly, 
LLOYD E. MITCHELL, INC. 
George F. Michel 


GFM:pd 
Enclosures (4) 
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56 [Filed Sept. 24, 1957] Mitchell Exhibit G 
Job # 6771 B-107 
° Tompkin-Jones Date: 1-9-57 


907 Sixteenth Street N. W. 


Washington 6, D. C. Re: N.S. A. Construction Project contract 
No. DA-18-020-Eng-736- Fort George G. Meade, Maryland 
Lloyd E. Mitchell, Inc. 
» Mechanical Sub-Contractors. 


In accordance with the decision rendered by the American Arbi- 
tration Association in the settlement of the mechanical-electrical dis- 
pute we herewith request payment for the amount of $27, 030.11 for 
expenses incurred by us in the furnishing and installation of 4-4, 160 
volt-200 H.P. starters. This work is covered by specification paragraph 
# 56-37 and item # 3 of our May 25-1956 letter. The breakdown is as 


> follows. 


4 Starters $ 24, 866.58 
Sales Tax 
Sleeves & Boxes in place 4 at 25. 00 100. 00 
Backcharge by T-J due to sleeve 
s relocation 22.00 
Hauling & rough rigging 792.40 
Final setting & installation 763.47 
Field maintenance 200.00 
Field engineering & coordination-40 hrs at 6. 00 240. 00 
Field supervision 10 hrs at 4.35 43.50 
‘ Photostats & Printing 2.16 
$ 27, 030.11 
57 [Filed Sept. 24, 1957] Mitchell Exhibit H 
> February 25, 1957 


Tompkins - Jones 
1737 K Street N. W. 


Washington 6, D.C. Re: N.S. A. Construction Project Con- 
, tract No. DA-18-020-ENG-736 Fort 
r Subject: Our Invoice #452 - 
Job #4771 George G. Meade, Maryland 
Gentlemen: 


In accordance with the decision rendered by the American Arbi- 
> tration Association, we herewith request payment in the amount of 


$1, 705.19, for the cost incurred by us in the furnishing of starters and 
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accessories for Supply and Exhaust Fans. This work is detailed on our 
shop drawing #NC-1. The fans are included under contract specifi- 
cation paragraphs #56-10 and 58-32g. The work is also noted under 
items #6 and #11 of our 5/25/56 letter. The breakdown follows. 
General Electric Supply Company Invoices: 


7/26/56 Register #SA 35789 Starters & Heaters 726.50 
1/18/57 DA 51745 Push Button Stations 16. 53 
1/11/57 DA 51836 Push Button Stations 495.72 
1/2/57 DA 5964 Starters, P.B. & Heaters 57.24 
1/2/57 DA 5922 Starters 39.21 
1/7/57 DA 51659 Starters 198.90 


Westinghouse Electric Supply Company Invoices: 


1/23/57 Invoice #SOT 637205F 9. 33 
12/31/56 11219337 KW Pilot Recept. 1.98 


Corey Machinery & Supply Company Invoice: 


8/27/56 #F 47 S40 F. B. Stations 39.78 
1, 585.19 
Engineering - Coordination 120. 00 


$ 1, 705.19 


58 Four copies of each of the above noted invoices are enclosed. 
Trusting that you find this invoice in order and that you will pro- 
cess promptly, we are, 
Very truly yours, 
LLOYD E. MITCHELL, INC. 


GFM:mm | George F. Michel 
ce: R Fliescher 


59 February 26, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D. C. Re: N.S. A. Construction Project Con- 
tract No. DA-18-020-ENG-736 
Subject: Our Invoice #B-456 Fort George G. Meade, Maryland 
Job #6771 

Gentlemen: 

In accordance with the decision rendered by the American 


Arbitration Association, we herewith request payment in the amount of 





%. 
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$155.09, for the cost incurred by us in the installation of electrical 
connections to the periphery unit conditioners. This work is identified 
under Item #7 of our May 25, 1956 letter. 

Four copies of Alexander-Ernst 2/18/57 summary sheets together 
with one copy each of their work sheets as listed therein are enclosed 
herewith. 

We trust that you find this invoice in order and that you will re- 


mit promptly. 
Very truly yours, 


LLOYD E. MITCHELL, INC. 


GFM:mm George F. Michel 
cc: R. Fliescher 


60 February 26, 1957 


Tompkins - Jones 

1737 K Street N. W. 

Washington 6, D. C. RE: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 


ne Invoice #B-465 Fort George G. Meade, Maryland 
Job - #6771 
Gentlemen: 


In accordance with the decision rendered by the American Arbi- 
tration Association, we herewith request payment in the amount of EIGHT 
HUNDRED EIGHTEEN DOLLARS AND SIXTY THREE CENTS, ($818. 63), 
for the cost incurred by us in the installation of electrical connections to 
the periphery unit conditioners. This work is identified under Item #7 
of our May 25, 1956, letter. 

Four copies of Alexander-Ernst 2/8/57 summary sheets together 
with one copy each of their work sheets as listed therein and four copies 
each of their letters dated 2/6/57; 2/8/57; and 2/19/57 are enclosed 
herewith. 

We trust that you find this invoice in order and that you will remit 


promptly. Very truly yours, 


GFM:mm LLOYD E. MITCHELL, INC. 
cc: R, Fliescher George F. Michel 
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61 [Filed Sept. 24, 1957] Mitchell Exhibit I 


LLOYD E. MITCHELL, INC. 
4650 Reisterstown Road, 
Baltimore 15, Md. August 27, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D. C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Invoice #B-1550 
Job #6771 


Gentlemen: 
In accordance with the decision rendered by the American 


Arbitration Association in the settlement of the mechanical - electrical 


dispute we herewith request payment in the amount of FIVE HUNDRED 
FOURTEEN DOLLARS AND SIXTY FIVE CENTS ($514. 65), for cost in- 


curred by us in the installation of electrical connections for periphery 


units. 

Four (4) copies of Alexander-Ernst 4/26/57, 5/10/57, and 8/8/57 
invoices together with one (1) copy of each of the signed daily work sheets 
as listed therein are enclosed herewith. 

, The above referred to work is identified under Item #7 of our May 
25, 1956 letter. 

Trusting that you find this invoice in order and will process same 

for prompt payment, we are 
Very truly yours, 
LLOYD E. MITCHELL, INC. 
George F. Michel 
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April 25, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D. C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Invoice #B-850 
Job #6771 


Gentlemen: 

In accordance with the decision rendered by the American 
Arbitration Association in the settlement of the mechanical - electrical 
dispute we herewith request payment in the amount of EIGHT HUNDRED 
SEVENTEEN DOLLARS AND NINETEEN CENTS ($817.19), for cost in- 
curred by us in the installation of electrical connections for periphery 
units. 

Four copies of Alexander-Ernst 4/5/57 invoice together with one 
copy of each of the signed daily work sheets as listed therein are en- 
closed herewith. Also enclosed herewith are four copies of their letter 
dated 3/22/57 concerning the credit as noted in their invoice. 

The above referred to work is identified under Item #7 of our 
May 25, 1956 letter. 

Trusting that you find this invoice in order and will process same 


for prompt payment, we are 
Very truly yours, 


GFM:mm LLOYD E. MITCHELL, INC. 
ce: R. Fliescher George F. Michel 


February 28 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D. C. Re: N.S. A. Construction Project 
in ate , P Contract No. DA-18-020-ENG-736 
Subject: He i #B-467 Fort George G. Meade, Maryland 


Gentlemen: 
In accordance with the decision rendered by the American 


Arbitration Association in the settlement of the mechanical - electrical 


34 
dispute we herewith request payment in the amount of TWO THOUSAND 
SEVEN HUNDRED FORTY SEVEN DOLLARS AND FIFTY NINE CENTS 
($2, 747.59), for furnishing the speed switches, electrical boxes and 
related accessories for the periphery units. This work is identified 
under Item #7 of our May 25, 1956 letter. The breakdown of this invoice 
is as follows. 


2109 Electric Boxes (S. T. inc.) 701.29 
2109 Cover plates for the above 143. 26 
2109 Three speed switches 

2109 Three speed switches same plates) at .76 1,602.84 


2109 Flex-cable extensions 177.84 
4300 6/32 F.M. screws for electric boxes 17.20 
4320 Sheet metal screws for same plates 35. 43 


4500 Speed nuts for same plates (N.C. 
Postage Only) 3.00 


Sales Tax on (1836. 31) 36.73 
Engineering and coordination 30. 00 
$2, 747.59 


We enclose herewith four copies of each of the following listed 
supporting data. 
1. L.E.M.,Inc. 1-10-57 material list. 
2. Page #2 of York Corporation 2/5/57 letter. 
64 3. Graybar Electric Co. invoice # MIBA94 974 
4. L.E.M.,Inc. shop ticket #2636. 
We trust that you find this invoice in order and that you will 


process promptly. 
Very truly yours, 


LLOYD E. MITCHELL, INC. 
GFM:mm George F. Michel 








65 March 26, 1957 


Tompkins - Jones 
1737 K Street N. W. 


Washington 6, D.C. Re: N.S. A. Construction Project Contract 
: No. DA-18-020-ENG-736 
Subject: Our Invoice #B-688 Fort George G. Meade, Maryland 
Job #6771 
Gentlemen: ‘ 


In accordance with the decision rendered by the American 


66 
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Arbitration Association in the settlement of the mechanical - electrical 
dispute we herewith request payment in the amount of SEVEN HUNDRED 
SEVENTY SEVEN DOLLARS AND SEVENTY FOUR CENTS ($777.74), for 
cost incurred by us in the installation of electrical connections for peri- 


phery unit conditioners. 


Four (4) copies of Alexander-Ernst 3/25/57 invoice together with 


one (1) copy of each of the signed daily work sheets as listed therein 
are enclosed herewith. 
Trusting that you find this invoice in order and that you will pro- 
cess same for prompt payment, we are 
Very truly yours, 
LLOYD E. MITCHELL, INC. 


GFM:mm George F. Michel 
cc: R. Fliescher 


March 4, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D.C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Invoice #B-530 
Job #6771 


Gentlemen: 

In accordance with the decision rendered by the American 
Arbitration Association in the settlement of the mechanical - electrical 
dispute we herewith request payment in the amount of THREE HUNDRED 
SIXTY THREE DOLLARS AND SEVENTY NINE CENTS ($363.79) for 
cost incurred by us in the installation of electrical connections for 
periphery unit conditioners. This work is identified under Item #7 of 
our May 25, 1956 letter. 

Four copies of Alexander-Ernst 2/28/57 summary sheets and 


one copy each of their signed work sheets as listed therein are enclosed. 
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Trusting that you find this invoice in order and will process 7 


promptly, we are 
Very truly yours, ‘ 
LLOYD E. MITCHELL, INC. 
GFM:mm George F. Michel * 
cc: R. Fliescher ; 
67 March 2], 1957 : 
Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D. C. 
Re: N.S. A. Construction Project | 
Contract No. DA-18-020-ENG-736 * 
Fort George G. Meade, Maryland 
Subject: Our Invoice #B-627 o 
Job #6771 
Gentlemen: 


In accordance with the decision rendered by the American 
Arbitration Association in the settlement of the mechanical-electrical 
dispute we herewith request payment in the amount of FOUR HUNDRED 
TWENTY FOUR DOLLARS AND FORTY TWO CENTS ($424. 42), for cost 
incurred by us in the installation of electrical connections for periphery 
unit conditioners. This work is identified under Item #7 of our May 25, 
1956 letter. 
Four copies of Alexander-Ernst 3/11/57 summary sheet and one 
copy each of their signed work sheets as listed therein are enclosed. 
Trusting that you find this invoice in order and will process same 


promptly, we are 
Very truly yours, 


LLOYD E. MITCHELL, INC. 


GFM:mm , George F. Michel 
ce: R. Fliescher 
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68° “ “- -- * HARRY ALEXANDER, INC. 
me eee E. C. ERNST, INC. 

Rie ys Min sy January 18, 1957 

Lloyd E. Mitchell 

. 4650 Reisterstown Road 

Baltimore, Md. 


Project - N.S. A. Fort Meade, Md. 
Your Order P-87490 - Our 53FM 





Work Order Material Labor Recap. 

FM 625 $ -0- $ 27.03 Material $ 25.40 

FM 627 -0- 60. 65 

FM 629 -0- 60.65 Labor 499.07 

FM 633 -0- 30. 33 

FM 635 -0- 30. 33 Insurance 94.90 

FM 639 -0- 54.05 

FM 642 -0- 30. 33 Travel 25.94 

FM 644 -0- 54.05 —— = 

FM 648 25. 40 30. 33 605.31 

FM 655 -0- 30. 33 

FM 659 -0- 30. 33 Overhead & Profit 

FM 663 -0- 30. 33 60. 53 

FM 666 -0- 30. 33 $665.84 
25. 40 499.07 


cc: Harry Alexander, Inc. 1/28/57 
NOTE: Billed to T-J under B-261 a/16/57 


69 [Filed Sept. 24, 1957] MITCHELL EXHIBIT "J" 
LLOYD E. MITCHELL, INC. 


4650 Reisterstown Road 
Baltimore 15, Md. 


April 17, 1957 
Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D.C. RE: N.S. A. Construction Project 
ee c Contract No. DA-18-020-ENG-736 
Subject: a tee #B-866 Fort George G. Meade, Maryland 


Gentlemen: 
In accordance with the decision rendered by the American 


Arbitration Association in the settlement of the mechanical-electrical 
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dispute we herewith request payment in the amount of NINETY DOLLARS 
AND NINETY SIX CENTS ($90.96), for cost incurred by us in the in- 
stallation of electrical connections for Unit Heaters. This work is iden- 
tified under Item #9 of our May 25, 1956 letter. 

We are enclosing herewith four (4) copies of the Alexander-Ernst 
April 5, 1957 invoice together with one signed copy of each of the daily 
work sheets listed therein. 

Trusting that you find this invoice in order and that you will 
process same for prompt payment, we are 

Very truly yours, 
LLOYD E. MITCHELL, INC. 
George F. Michel 


70 August 27, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D. C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Invoice #B-1547 - Job #6771 
Gentlemen: 

In accordance with the decision rendered by the American 
Arbitration Association in the settlement of the mechanical - electrical 
dispute we herewith request payment in the amount of ONE HUNDRED 
TWENTY SIX DOLLARS AND TWENTY SIX CENTS ($126. 26) for cost 
incurred by us in the installation of electrical connections for Unit 
Heaters. This work is identified under Item #9 of our May 25, 1956 letter. 

We are enclosing herewith four (4) copies of the Alexander-Ernst 


May 10, 1957 invoice together with one (1) copy each of the daily work 


sheets listed therein. 
Trusting that you find this invoice in order and that you will pro- 


cess same for prompt payment, we are 
Very truly yours, 


GFM:mm LLOYD E. MITCHELL, INC. 
ce: R. Fliescher George F. Michel 
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71 [Filed Sept. 24, 1957] April 16, 1957 


Tompkins - Jones Mitchell Exhibit K 
1737 K Street N. W. 
Washington 6, D. C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Job #6771 - Invoice #B-863 
Gentlemen: 

In accordance with the decision rendered by the American 
Arbitration Association in the settlement of the mechanical - electrical 
dispute we herewith request payment in the amount of ONE HUNDRED 
FIFTY FOUR DOLLARS AND FORTY TWO CENTS ($154. 42), for the 
cost incurred by us in the installation of electrical connections for the 
supplemental unit conditioners.This work is identified under Item #7 of 
our May 25, 1956 letter. The breakdown is as follows: 


Total cost of work performed per 
Alexander-Ernst 4/5/57 summary sheet 255.11 


Number of each type unit connected. 
(See attached survey sheet) 


Electric control type 15 
Pneumatic control type 4 
Total units connected 19 
Cost of the work for one unit. 13. 427 


A. Units which provide temperature 
under the control of electric type 
thermostats have electrical connections 
which classify in our opinion as power and 
control wiring the cost of each for practical 
purposes being equal. In this instance the 
cost of connecting this type unit is divided 
equally between Tompkins-Jones and Lloyd E. 
Mitchell, Inc. as per our agreement with your 
field representative. Therefore, your share 
of the cost for connecting the units controlled 
vy electric thermostats is 

15 x 13.427 = 201.41 less 50% = 100. 71 
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B. Units which provide temperature under 
the control of pneumatic type thermostats 
have electrical connections which in our 
opinion classify as power wiring. No elec- 
trical work is required for temperature 
control. Therefore, all cost involved in 
making the electrical connections for this 
type unit is for your account, which is 
4x 13.427 2 53. 71 


Total Items A&B «= 154. 42 
We enclose herewith for your use four (4) copies of the Alexander- 
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Ernst 4/5/57 invoice together with one (1) signed copy of each of the 


daily work sheets referred to therein. Also enclosed herewith are four 
(4) copies of our 4/16/57 quantity survey sheet. 
Trusting that you find this invoice in order and that you will pro- 
cess same for prompt payment, we are 
Very truly yours, 
LLOYD E. MITCHELL, Inc. 


GFM:mm George F. Michel 
cc: R. Fliescher 


73 February 25, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D.C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Invoice #B-442 
Our Job #6771 


Gentlemen: 

In accordance with the decision rendered by the American 
Arbitration Association, we herewith request payment in the amount of 
($285.85, for the cost incurred by us, in the furnishing and installation 
of electrical work, for the supplemental unit conditioners in area #7 
second floor. The unit conditioners are included under contract speci- 
fication. paragraph 56-41g. The work is identified in our May 25, 1956, 
letter under Item #13. The breakdown is as follows. 
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Note: Paepmatic controls - all wiring for power only. 
Alexander-Emst. 7""’”” DRAWING # M4A-3B 


Work Order Material Labor Recap. 


FM - 626 23.73 Material 52.30 
631 52.30 33. 63 Labor 178. 66 

632 60.65 Insurance 19.65 

636 _ 60.65 Travel 9.25 

52.30 178. 66 259. 86 

Overhead & Profit (Alexander-Ernst) 25.99 
285.85 


The above breakdown is an excerpt from composite billing from 
Alexander-Ernst which included the cost of electrical work in which you 
are not involved. Four copies of the composite A - E invoice are en- 
closed herewith for your use. 

We trust that you find this invoice in order and that you will pro- 


cess Same promptly. 
Very truly yours, 


LLOYD E. MITCHELL, INC. 
George F. Michel 


74 March 5, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D.C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Invoice #B-531 
Job #6771 


Gentlemen: 

In accordance with the decision rendered by the American 
Arbitration Association in the settlement of the mechanical - electrical 
dispute we herewith request payment in the amount of EIGHT HUNDRED 
FIFTY FIVE DOLLARS AND THIRTY SEVEN CENTS ($855. 37) for the 
cost incurred by us in the installation of electrical connections for the 
supplemental unit conditioners. This work is identified in our May 25, 


1956 letter under Item #13, reference specification paragraph 56-41 g. 
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The breakdown is as follows: 


Total cost of work performed per Alexander-Ernst 
2/28/57 summary sheet. 1,155.91 


Number of each type units connected. 
Electric control type 13 
Pneumatic control type 12 
Total units connected 


Cost for connecting one unit 


A. Units which provide temperature under the control 
of electric type thermostats, have electrical connections 
which classify in our opinion, as power and control wiring, 
the cost of each for practical purposes being equal. In 
this instance the cost of connecting this type unit is 
divided equally between Tompkins-Jones and Lloyd E. 
Mitchell, Inc., as per agreement with your field 
representative. Therefore, your share of the cost for 
connecting the units controlled by electric thermostats 
is 13 x 46.236 - 601.97 = 50%= 

75 
B. Units which provide temperature, under the con- 
trol of pneumatic type thermostats, have electrical 
connections which in our opinion classify as power 
wiring. No electrical work is required for temperature 
control. Therefore, all cost involved in making the 
electrical connections for this type unit is for your 
account which is 12 x 46. 236 334. 83 


Summary 
Your cost for work required for units A above 300. 54 


Your cost for work required for units B above 554. 83 
Total ‘ 


We enclose herewith for your use four copies each of Alexander- 
Ernst 2/28/57 summary sheets and our quantity survey sheet dated 
3/4/57 together with one signed copy of each of the work order sheets 
as listed in the above noted 2/28/57 summary. 

Trusting that you find this invoice in order and that you will pro- 


cess same for prompt payment, we are, 
Very truly yours, 


LLOYD E. MITCHELL, INC. 


GFM:mm George F, Michel 
cc: R. Fliescher 





March 22, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washingtm 6, D.C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Invoice #B-671 
Job #6771 


Gentlemen: 

In accordance with the decision rendered by the American 
Arbitration Association in the settlement of the mechanical - electrical 
dispute we herewith request payment in the amount of ONE THOUSAND 
NINE HUNDRED FIFTY ONE DOLLARS AND EIGHTY SEVEN CENTS 
($1,951.87), for furnishing the electrical starters for the supplemental 
unit conditioners. This work is identified under Item #13 (Paragraph 
56-41 d) of our May 25, 1956 letter. 

The type and size of electrical starters furnished is in accordance 
with our shop drawings #MC-1, MC-2 and MC-3. Four (4) copies each 
of Shepherd Electric Company invoice #99309 and John J. Barry Com- 


pany 3/5/57 invoice are enclosed. 


Trusting that you find this invoice in order and will process 


promptly for payment, we are 
Very truly yours, 


LLOYD E. MITCHELL, INC. 
George F, Michel 


September 9, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D.C. 


Re: N.S. A. Construction Project Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 
Subject: Our Invoice #B-628 
Job #6771 
Gentlemen: 


In accordance with the decision rendered by the American Arbitration 
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Association in the settlement of the mechanical-electrical dispute we 
herewith request payment in the amount of TWO HUNDRED THIRTY 
EIGHT DOLLARS AND NINETY THREE CENTS ($238.93), for the cost 
incurred by us in the installation of electrical connections for the 
supplementary unit conditioners. This work is identified under Item #7 
of our May 25, 1956 letter. 
The breakdown is as follows: 


Total cost of work performed per Alexander-Ernst 
3/11/57 summary sheet as corrected. 


Number of each type unit connected 


Electric Control Type 
Pneumatic Control Type 10 
Total units connected 18 


Cost of work for one unit 


A. Units which provide temperature under the 
control of electric type thermostats have electrical 
connections which classify in our opinion as power 
and control wiring the cost of each for practical 
purposes being equal. In this instance the cost of 
connecting this type unit is divided equally between 
Tompkins-Jones and Lloyd E. Mitchell, Inc. as per 
agreement with your field representative. There- 
fore, your share of the cost for connecting the 
units controlled by electric thermostats is 
8 x 17.066 « 136.53 --50% 

78. 
B. Units which provide temperature under the 
control of pneumatic type thermostats, have 
electrical connections which in our opinion classify 
as power wiring. No electrical work is required 
for temperature control. Therefore, all cost in- 
volved in making the electrical connections for this 
type unit is for your account, which is 10 x 17.066 - 170. 66 


Total A& B 238.93 
We enclose herewith for your use four (4) copies of Alexander-Ernst 


3/11/57 invoice which we have corrected to apply to the work for 


supplemental units only. Also enclosed herewith one (1) copy of the 
signed work sheets referred to in Alexander-Ernst 3/11/57 invoice to- 


gether with four (4) copies of our quantity survey sheet dated 3/21/57. 
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Trusting that you find this invoice in order and that you will process 
same for prompt payment, we are, 
Very truly yours, 
LLOYD E. MITCHELL, INC. 
George F. Michel 


March 22, 1957 


Tompkins - Jones 
1737 K Street N. W. 
Washington 6, D.C. 


Re: N.S. A. Construction Project 
Contract No. DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Our Invoice #B-658 
Job #6771 


Gentlemen: 

In accordance with the decision rendered by the American Arbitration 
Association in the settlement of the mechanical-electrical dispute we 
herewith request payment in the amount of SIXTY DOLLARS AND SIXTY 
THREE CENTS ($60.63), for the cost incurred by us in the installation 
of electrical connections to the supplementary unit conditioners. This 
work is identified under Item #7 of our May 25, 1956 letter. 

The work concerns electrical connections to four unit conditioners which 


are controlled by electric type thermostats. As per agreement the cost 


of this work is divided equally between Tompkins-Jones and Lloyd E. 
Mitchell, Inc. Four (4) copies of Alexander-Ernst 3/20/57 invoice is 
enclosed together with one (1) copy of each of the signed work sheets as 


applicable. The Alexander-Ernst invoice has been corrected by us to 
reflect only the cost of the work involved. 
We trust that you find this invoice in order and that you will process 


same for prompt payment. 
Very truly yours, 


LLOYD E. MITCHELL, INC. 
George F. Michel 
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80 [Filed Sept. 24, 1957] 


POINTS AND AUTHORITIES SUBMITTED BY 
LLOYD E. MITCHELL, INC. IN SUPPORT OF ITS 
MOTION TO DISMISS THE COMPLAINT OR FOR 

SUMMARY JUDGMENT 


1. The Court may decide this matter upon the Motion filed herein. 
(A) The Affidavit of George F. Michel and exhibits thereto. 
(B) 2 Moore's Federal Practice, Sections 12.08 et seq. 
(C) Larter v. Dinkler Hotels, 199 Fed. 2d 855 (CA 5, 1952). 
2. The Plaintiff has not deposited any money into the Registry 
of this Court nor given bond payable to the Clerk as required by the 
statute. 
(A) 28 USC, Section 1335 et seq. 
(B) 3 Moore's Federal Practice, Section 22.10. 
3. The Complaint in Interpleader should be dismissed. Neither 
of the Defendants has a claim to the $77, 636.00 mentioned in the Com- 
- plaint; in fact, there is no such $77, 636.00. The Defendants do not 
- have adverse claims to the said $77,636.00. The Plaintiff is not ex- 
- posed to similar liability to the two Defendants as required by the Rules 
of Civil Procedure. The subject matter of this suit and the demand 
81 alleged in the Complaint have been finally and conclusively deter- 
mined as between the Plaintiff and this Defendant by Arbitration and 
Award. 
(A) The Affidavit of George F. Michel and exhibits thereto. 
(B) 3 Moore's Federal Practice, Sections 22.04 et seq. 
(C) Rule 22, Federal Rules of Civil Procedure. 
(D) 28 USC, Section 1335 et seq. 
(E) Larter v. Dinkler Hotels, supra. 


FRANK, BERNSTEIN, GUTBERLET & 
CONAWAY 


By /s/ Howard H. Conaway 
1508 First National Bank Bldg. 
Baltimore 2, Maryland 
/s/ Milton M. Gottesman 
~ Wyatt Building, Washington, D.C. 
Attorneys for Lloyd E. Mitchell, Inc. 


_ [Certificate Of Mailing] 
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82 AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR 
Commercial Arbitration Tribunal 


In the Matter of the Arbitration between 


) 
TOMPKINS-JONES ) 
-and- ) 
LLOYD E. MITCHELL, INC. ) 
-and- ) 
ALEXANDER ERNST, INC. ) 


We, The Undersigned Arbitrator(s), having been designated in 


Award of Arbitrator(s) 


accordance with the Arbitration Agreement entered into by the above- 
named Parties, and dated the 2nd day of July, 1954 (Subcontract No. 
1132-1) and having been duly sworn and having duly heard the proofs 
and allegations of the Parties, AWARD, as follows: 

1. That, while the cross-demand of TOMPKINS-JONES, dated 
June 25,1956, sought to make HARRY ALEXANDER, INC. AND E. C. 
ERNST, INC., a joint venture hereinafter called ALEXANDER-ERNST, 
a party to this arbitration, there is no evidence before the arbitrators. . 


ty = 


in this proceeding of any dispute between TOMPKINS- -JONES a and 


ee Wee <a eer reer A 


"ALEXANDE R-ERNST which gives the arbitrators jurisdiction o over _ 
ALEXANDER-ERNST, and the motion of ALEXANDER-ERNST to be _ 
dismissed as a party to this arbitration is granted. 
"2, That it is not the contractual obligation of LLOYD E. MITCHELL 
INC. under the above described subcontract to furnish or install any of 
the work called for in Items 1 through 13 of the letter from LLOYD E. 
MITCHELL, INC. to TOMPKINS-JONES dated May 25, 1956, calling for 
this arbitration. 

3. TOMPKINS-JONES shall pay to LLOYD E. MITCHELL, INC. 
the actual cost of materials and labor incurred by LLOYD E. MITCHELL, 
INC. , in the performance of the obligations described in paragraph 2 of 








9 


this award, plus applicable insurance, taxes and welfare funds, with no 


charge for overhead or profit. 
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4. The administrative fees and expenses of the American Arbi- 
tration Association shall be shared equally. Therefore, TOMPKINS- 
JONES shall pay to LLOYD E. MITCHELL, INC. the sum of THREE 
HUNDRED SEVENTY THREE DOLLARS AND EIGHTY EIGHT CENTS 
($373.88) representing that portion of TOMPKINS-JONES one-half share 
of the administrative fee previously advanced by LLOYD E. MITCHELL, INC. 
5. This AWARD is in full settlement of the claims of either party 
against the other submitted to arbitration. 
/s/ Alfred T. Glassett 
/s/ H. Cecil Kilpatrick 
DATED: November 20, 1956 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS: 


On this 20th day of November 1956, before me personally came 
and appeared FRED J. DRISCOLL to me known and known to me to be 
the individual(s) described in and who executed the foregoing instrument 
and he acknowledged to me that he executed the same. 


/s/ Elizabeth V. Cimmino 
Notary Public 


83 DATED: November 20, 1956 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS: 


On this 20th day of November, 1956, before me personally came 
and appeared ALFRED T. GLASSETT to me known and known to me to be 
the individual described in and who executed the foregoing instrument 
and he acknowledged to me that he executed the same. 


/s/ Morton Wasserman 
Notary Public 


DISTRICT OF COLUMBIA ) SS: 

On this 2lst day of November, 1956, before me personally appeared 
H. CECIL KILPATRICK to me known and known to me to be the individual 
described in and who executed the foregoing instrument and he acknow- 


ledged to me that he executed the same. 
/s/ Ann A. 
Notary Public, D.C. 
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84 [Filed Sept. 30, 1957] 


MOTION OF DEFENDANT ALEXANDER-ERNST 
FOR SUMMARY JUDGMENT AND AN AWARD OF 
ATTORNEYS' FEES, EXPENSES AND COSTS 


pee ah at oh gc ae ei Eee ee 

Defendant, Harry Alexander, Inc. and E. C. Ernst, Inc., Joint 
Venturers, hereinafter referred to as Alexander-Ernst, move this 
Honorable Court to grant a Summary Judgment for this defendant under 
Rule 56 of the Federal Rules of Civil Procedure on the ground that: 

1. This defendant has no direct interest in and makes no claim 
to the sum of Seventy-Seven Thousand Six Hundred Thirty-Six Dollars 

($77, 636. 00) which the plaintiff claims to be holding for possible payment 
to this defendant and concedes, therefore, that it has no right to receive 
said sum or any other sum from the plaintiff for the items of work listed 
on plaintiff's Exhibit 1. 

2. The issues raised by the plaintiff's Complaint have already 
been determined, as required by subcontracts between plaintiff Tompkins- 
Jones and defendant Alexander-Ernst and between plaiatiff Tompkins- 
Jones and defendant Lloyd E. Mitchell, Inc., and this Court is barred 

85 from further consideration thereof under the doctrines of res 
judicata and collateral estoppel. 

3. The issues raised in the plaintiff's Complaint have already 
been the subject matter of Arbitration and Award, as required by sub- 
contracts between plaintiff Tompkins-Jones and defendant Alexander- 
Ernst and between plaintiff Tompkins-Jones and defendant Lloyd E. 
Mitchell, Inc., and therefore are no longer justiciable. 

4. There is no genuine issue as to any material fact. 

5. There is no actual case or controversy presenting a jus- 
ticiable matter for judicial determination. The plaintiff in the style of 
interpleader seeks to achieve a declaratory judgment within the artificial 
framework of a hypothetical case where neither defendant claims the 
stake. 
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6. The defendant has been put to substantial expense as a result 
of this sham and frivolous Complaint and claims attorneys' fees, ex- 
penses and costs. 

The bases of the aforementioned Motion, more fully and particu- 
larly, appear in the Affidavit of Robert W. McChesney, Sr. and E. C. 
Ernst which is attached hereto and prayed to be read as a part hereof. 

CHASE & McCHESNEY 
By: /s/ Nicholas J. Chase 


/s/ Robert W. McChesney, Jr. 


1216 Wyatt Building 
Washington 5, D.C. 


/s/ Robert R. Hendon 
Investment Building 
Washington 5, D.C. 


Attorneys for Alexander-Ernst 
86 [Certificate Of Service] 
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MEMORANDUM OF ALEXANDER-ERNST 
IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 


I. 
| The Complaint shows on its face that this Court lacks jurisdiction; 
further, the disclaimer of interest in the money clearly establishes that 
there is no jurisdiction over the subject matter and that parties are lack- 
ing to sustain an action in interpleader. There is no fund or stake in 
the Court registry nor are there adverse claimants. 

Title 28, Sec. 1335 of the U.S. Code (28 USCA 1335) limits the 
jurisdiction of this Court in a civil action of interpleader to situations 
where the plaintiff has possession of money or property in the amount 
or value of Five Hundred Dollars ($500. 00) or more where: 





























s 
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(a) Two or more adverse claimants (here the defendants are 
neither adverse nor claimants) are asserting title to such money or 
property; and (b) the plaintiff has deposited such money or property (the 
fund) into the registry of the Court. Here there is no fund. It has been 

88 often said that interpleader is an action conducted in two stages, 
the first stage involving a determination of whether the plaintiff is en- 
titled to interplead the defendants and the second stage is between the 
different defendants on their adverse claims (See Girard Trust Co. v. 
Vance, 5 F.R.D.109, D.C. Pa., 1946). Here none of the defendants is 
claiming that it is entitled to the money or property of which the Com- 
plaint speaks. There is no adversity of interest as between the defen- 
dants to the money recited in the Complaint. Thus the plaintiff is not 
entitled to interplead the defendants. 

In the present record an anomalous situation exists where neither 
of the parties - defendant is interested. Realistically understood, the 
plaintiff is seeking to have the Court declare that one of the defendants 
has an interest in the creation of a fund although neither defendant is 
interested and each in fact disclaims any interest in the money. The 
plaintiff is not confronted with the hazard of multiple claims because 
there are no conflicting claims. Further, the plaintiff is not a mere 
stakeholder; it is seeking to have a Court declare that one of the defen- 
dants has todo the motor control device work, it not knowing which. This 
is a far cry from interpleader. Cf. Treinies v.Sunshine Mining Co.., 
308 U.S. 66; 84 L. Ed. 85. 

II. 

Rule 22, Federal Rules of Civil Procedure. The plaintiff is not 
exposed to similar liability as to the two defendants as required by the 
Rule aforesaid. I 

89 The Affidavit of Messrs. McChesney and Ernst, with supporting 
exhibits. Clearly there is no genuine issue of material fact. 

IV. 
The subject matter of the Complaint has been determined with 





finality in arbitration proceedings: 
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(a) The submission and award in arbitration proceedings between 
defendant Mitchell and plaintiff; 

(b) The submission and award in arbitration proceedings between 
defendant Alexander-Ernst and plaintiff; 

(c) The decisions in (a) and (b) aforesaid; 

(d) As a matter of contract between the parties, the decisions of 
the arbitrators are final and conclusive; 

(e) As a matter of law, the decisions of the arbitrators are final 
and conclusive: 

Title 9 U.S.C. A. 1-14; 

Ins. Agents Union v. Prudential, 122 F.Supp. 869; 

Local 205 v. G. E. Co., 233 F.2d 85; 

James Richardson Sons v. Hedger Co., 98 F.2d 55, 57; 

Livingston v. Shreveport-Texas League, 128 F.Supp. 191; 228 F. 

: 
Kammack Mills Inc. v. Society Brand Hat Co., 134 F. Supp. 263, 
~~ aff'd part; rev'd part, 236 F.2d 240; 


Mancuso v. Gillarde Co., 61 A. 2d 677 (Munc. Ct. App. D.C. ); 

Karppinen v. Kiefer Co., 187 F.2d 32, 34 (CA 2d, 1951); 

Wilko v. Swan, 346 U.S. 427; 

Cf. Stern v. Stern Co., 91 U.S. App. D. C. 338;200 F. 2d 364; 
90 Cf. Mange v. Unicorn Press, 129 F. Supp. 727; 

In The Goldberg, 1 F. Supp. 380, 381 (D.C.S.D.N. Y., 1932); 

3 Am. Juris. 951. 





Respectfully submitted, 
CHASE & McCHESNEY 

By: /s/ Nicholas J. Chase 
/s/ Robert W. McChesney, Jr. 
* * * x*« 


/s/ Robert R. Hendon 
* * 


* * 





Attorneys for Alexander- 
Ernst 








So 
91 [Filed Sept. 30, 1957] 


AFFIDAVIT OF ROBERT W. McCHESNEY, SR. 
AND E. C. ERNST IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT, AND FOR THE AWARD 

OF ATTORNEYS' FEES, EXPENSES AND COSTS 


iS 
DISTRICT OF COLUMBIA, ss: 

Robert W. McChesney, Sr. and E.C. Ernst, being first duly 
sworn, depose and say: 

1. That they are the authorized representatives of Harry 
Alexander, Inc. and E.C. Ernst, Inc., respectively; that they have 
personal knowledge of the matters and facts set forth herein; and that 
they have read and understand the Complaint herein and the foregoing 
Motion of Alexander-Ernst, co-defendant in this action. 

2. That under date of July 9, 1954, Alexander-Ernst entered into 
a subcontract with the plaintiff corporations herein, hereinafter called 
Tompkins-Jones, under which Alexander-Ernst agreed to perform certain 
work for Tompkins-Jones in connection with the Construction of Opera- 
tions Building and Appurtenant Facilities, N.S. A. Construction Project, 
Ft. George G. Meade, Maryland. That said subcontract, Article VII, 
provides as follows: 

"Except as otherwise specifically provided in this Sub- 
contract, all disputes concerning questions of fact arising under 
this Subcontract shall be decided by the Contractor, subject to 
written appeal by the Subcontractor within the time specified in 
the General Contract for such appeals to the Owner or Contract- 
ing Officer, or the authority mentioned in the General Contract 
for such appeals, whose decision shal]l be final and conclusive 
upon the parties hereto. In the event the Owner or Contracting 
Officer does not have jurisdiction of any such disputes, settle- 
ment of disputes shall be made in accordance with the STANDARD 
FORM OF ARBITRATION PROCEDURE as issued by the Ameri- 
can Institute of Architects. In the meantime, the Subcontractor 


Shall diligently proceed with the work as directed." (Copy of 


the aforementioned Standard Form of Arbitration Procedure is 
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attached hereto and marked Alexander-Ernst Exhibit 1. ) 

3. That during the performance of said subcontract by Alexander- 
Ernst a dispute arose between Lloyd E. Mitchell, Inc., the mechanical F 
contractor on said project and co-defendant herein, and plaintiff 
Tompkins-Jones, as to whether, under the terms of the said sub- * 
contract, Lloyd E. Mitchell, Inc. was required to perform certain 
work, including all of that work set forth in Exhibit 1 to the Complaint. 

4. That in October 1955 Tompkins-Jones having given thorough 





consideration to the position of Lloyd E. Mitchell, Inc., hereinafter | 

called Mitchell, concerning the dispute mentioned in the preceding 
paragraph, made a formal decision by letters dated October 19, 1955 
and October 26, 1955 addressed to defendant Mitchell, copies of which 
letters are attached hereto and marked Alexander-Ernst Exhibits 2 and 
3, by which decision Tompkins-Jones advised Mitchell that it was 











responsible for the work, including all of that work which is now in dis- 
pute, and directed Mitchell that it should proceed to perform same. 

93 5. That defendant Mitchell demanded arbitration of the said dis- 
pute between it and Tompkins-Jones by letter dated May 25, 1956, a copy 
of which letter is attached hereto and marked Alexander-Ernst Exhibit 
4. Plaintiff Tompkins-Jones made a cross-demand for arbitration upon 
Lloyd E. Mitchell, Inc. and Alexander-Ernst by letter dated June 25, 
1956, a copy of which letter is attached hereto and marked Alexander- 
Ernst Exhibit 5. That Alexander-Ernst from the very beginning accepted 
the aforementioned decision of Tompkins-Jones and had no dispute either 
with Tompkins-Jones or with Mitchell; further, plaintiff Tompkins-Jones 

- was so advised by letter of Alexander-Ernst to Tompkins-Jones dated 
July 5, 1956, a copy of which is attached hereto and marked Alexander- 
Ernst Exhibit 6. Alexander-Ernst was, nevertheless, forced to parti- 
cipate in the Arbitration of the aforementioned dispute in order to protect 
its own interest as will appear more fully from copy of Alexander-Ernst's 
letter to the American Arbitration Association dated July 25,1956, copy 
of which is attached hereto and marked Alexander-Ernst Exhibit 7. The 
Mitchell dispute with Tompkins-Jones was submitted to Arbitration in 








94 That your affiants state on information and belief that Tompkins- 


55 
October 1956 in accordance with the subcontract between the disputing 
parties and on November 20, 1956 the Arbitrators (Messrs. H. Cecil 
Kilpatrick, Fred J. Driscoll and Alfred T. Glassett) made an Award 


confirming the position of both Alexander-Ernst and Mitchell, a copy of 
which Award is attached hereto and marked Alexander-Ernst Exhibit 8. 

6. That all of the work set forth in Exhibit 1 to the Complaint 
herein is included in Items 1 through 13 of the letter from Lloyd E. 
Mitchell, Inc. to Tompkins-Jones dated May 25, 1956 (Mitchell Exhibit 3). 


Jones after receiving notice of the aforementioned Award, advised 





Mitchell that it would comply with the Arbitrator's decision. That on 
January 14,1957 Tompkins-Jones advised Alexander-Ernst that 
Alexander-Ernst would be required to perform the disputed work which 
was the subject matter of the aforementioned Arbitration and which is in 
part set forth in plaintiff's Exhibit 1 herein and Tompkins-Jones further 
advised that this was an obligation of the subcontract between Tompkins- 
Jones and Alexander-Ernst. A copy of the Tompkins-Jones letter of 
January 14, 1957 is attached hereto and marked Alexander-Ernst Exhibit 
9. 

7. That thereafter defendant Alexander-Ernst insisted that it was 
not and never had been responsible for the performance of the disputed 
work and so advised Tompkins-Jones by letter dated February 20, 1957, 
copy of which is attached hereto and marked Alexander-Ernst Exhibit 10. 
That in spite of all the foregoing, Tompkins-Jones threatened to with- 
hold from funds otherwise due Alexander-Ernst on the Fort Meade pro- 
ject, such amounts as Tompkins-Jones might be required to pay Mitchell 
for the performance of the disputed work, plus a ten percent (10%) mark 
up by Tompkins-Jones. See Tompkins-Jones Invoice No. 185 of March 
29,1957 to Alexander-Ernst, copy of which is attached hereto and 
marked Alexander-Ernst Exhibit 11. 

8. That Alexander-Ernst demanded arbitration of this new dis- 
pute between it and plaintiff Tompkins-Jones over the performance of 
the same work which had been the subject matter of the October 1956 
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Arbitration by letter of Tompkins-Jones dated March 14, 1957, copy of 
which is attached hereto and marked Alexander-Ernst Exhibit 12; and 

95 further, that Tompkins-Jones did recognize and fulfill its con- 
tractual obligation without objections and did join in said Arbitration 
demand by its letters to the American Arbitration Association dated 
March 29, 1957, copy of which is attached hereto and marked Alexander- 
Ernst Exhibit 13. On June 19th and 20th, this dispute between Alexander- 
Ernst and Tompkins-Jones was arbitrated in accordance with the sub- 
contract between the said parties and on June 25, 1957 the Arbitrators 
(The Honorable J. Warren Madden, The Honorable Nathan Cayton and 
Alan Y. Cole, Esquire) made an award, copy of which is attached hereto 
and marked Alexander-Ernst Exhibit 14. Said Award provided in part 
as follows: 

"2. That, it is not the obligation of Alexander-Ernst, 

under its subcontract with Tompkins-Jones, to furnish or 

install any of the work called for in 'Items 1 to 13' referred 

to in the letter of Alexander-Ernst to Tompkins-Jones, dated 

March 14, 1957 and having as its subject, ‘Demand for 

Arbitration". 

9. That your affiants state that all of the work set forth in Ex- 
hibit 1 to the Complaint herein was included within the issues presented 
to both the aforementioned Arbitrations, and, on information and belief, 
that the bulk of said work has been completed by defendant Mitchell and 
that substantially all of the Seventy-Seven Thousand Six Hundred Thirty- 
Six Dollars ($77, 636.00) referred to in the Complaint herein has already 
been paid by plaintiff Tompkins-Jones to defendant Mitchell for such work. 

10. That there has at no time been any dispute and there is not 
now any dispute between Mitchell and Alexander-Ernst as to the per- 
formance of said work; that Alexander-Ernst does not have any contrac- 
tual relationship with Mitchell except as an independent subcontractor 
engaged by Mitchell, legally unrelated to the subject matter of this Com- 

96 plaint; that the only dispute that has ever existed between Alexander- 


Ernst and Tompkins-Jones was one devised by Tompkins-Jones after its 
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loss of the first arbitration proceeding held in October of 1956 and that 
such dispute was conclusively and finally determined by the Arbitration 
Award of June 25, 1957. 

11. That, in any event, defendant Alexander-Ernst not having any 
contractual obligation for the performance of said work (that fact 
having been conclusively determined by the Arbitration Awards of 
November 20, 1956 and June 25, 1957) has no direct claim to any sum of 
money which may or may not be in the hands of Tompkins-Jones for 
payment for the work involved in the items herein disputed. 

12. That, as to Alexander-Ernst, therefore, there is in fact no 
such fund, stake, money or property in the amount of Seventy-Seven 
Thousand Six Hundred Thirty-Six Dollars ($77, 636.00), as is referred 
to in the Complaint herein. 

13. That the Arbitration Awards aforesaid are unchallenged. 

/s/ Robert W. McChesney, Sr. 


/s/ E. C. Ernst 
[JURAT] 
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STANDARD FORM OF ARBITRATION PROCEDURE 


Issued by the American Institute of Architects for 
the Arbitration of Controversies arising out of Con- 
tracts entered into by the parties thereto. 


* * * * * 

This Standard Form of Arbitration Procedure has 
received the approval of the American Arbitration Associ- 
ation, and the Associated General Contractors of America, 
and has been submitted for approval to the other organi- 


zations that gave their approval to the Fifth Edition of the 
Standard Documents. 


The American Institute of Architects establishes the following 
Standard Form of Arbitration Procedure to govern the proceedings in 
any arbitration conducted thereunder: 
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1. Institution of Proceedings. 

A party intending to arbitrate any dispute, claim or question sub- 
ject to arbitration under any of the Standard Documents of The American 
Institute of Architects shall make a demand therefor in writing upon the 
other party, which demand shall state accurately and concisely the 
matter in controversy and shall designate whether the arbitration shall 
be administered in accordance with the Standard Form of Arbitration 
Procedure of The American Institute of Architects or with the Rules of 
the American Arbitration Association. In either case, if the initiating 
party desires the arbitration to be administered by the American Arbi- 
tration Association, he shall mail a copy of the demand for arbitration 
to the Association at the same time he mails it to the other parties. 

2. Statement of the Controversy. 

The party on whom the demand is made, within a period of fifteen 
days from the date thereof, shall reply accurately and concisely to the 
demanding party's statement of the matter in controversy, but upon his 
failure to do so the statement contained in the demand shall be deemed 
to be the matter in controversy. 

3. Appointment of Arbitrators. 

The parties shall, within twenty days from the mailing of the de- 
mand, agree upon and jointly designate either a single arbitrator or 
three arbitrators. 


4. Failure to Appoint Arbitrators. 


If the parties fail to agree and designate the Arbitrator or Arbi- 
trators as stated in Article 3, then, upon the written request of either 
party, the American Arbitration Association shall designate one or three 
arbitrators at its discretion, and the arbitration shall be administered 
by the Association. 

5. Filling of Vacancies. 

If an arbitrator designated by the parties fails, neglects, or 
refuses to act, the parties shall, within ten days, agree upon and 
designate another arbitrator to take his place, or upon failure to so 
designate a successor, he shall be designated by the American Arbitration 
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Association upon the request in writing of either party. If an appointee 
of the Association fails to act, the Association shall promptly make a 
new appointment. 
6. Qualification of Arbitrators. 

No party or person or body authorized by the parties to select 
arbitrators shall select any person known to have any financial, business 
or family relations with either party or any relation which would tend to 
prejudice either party's right to a fair and impartial award. 

7. Clerk. 

If the American Arbitration Association is designated to administer 
the arbitration, the appointment of a clerk and other administrative pro- 
cedures shall be in accordance with the rules of the Association; other- 
wise the arbitrator or arbitrators shall make arrangements for the pro- 

98 ceedings as soon as possible and in their discretion may appoint 
a clerk to perform such duties as they may assign to him, the expense 
to be borne by the parties as provided in Article 13. 

8. Hearing or Filing of Written Proofs. 

When a hearing is to be held, the arbitrators shall name the time 
and place and shall notify the parties thereof. If parties have agreed 
that a hearing is not to be held, the arbitrators shall require each party 
to submit its contention in writing, accompanied by proofs, and may then 
permit the filing of replies. 

9. Oath of Arbitrators. 

The oath of office shall be taken by the arbitrators before the first 
hearing is held or before evidence is taken under any other form of pro- 
ceeding, unless such oath is not required under the prevailing arbitration 
law. 

10. Counsel for Parties. 

Counsel for the parties may represent them at hearings, provided 
three days' notice by the party who intends to be so represented is given 
to the other party. 
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11. Conduct of Hearing. 

The hearing shall be so conducted that the complaining party and 
its witnesses shall be heard and may be subject to questioning by the 
other party or by its counsel, and the defending party and its witnesses 
shall be heard and may be subject to questioning by the other party or by 
its counsel. Exhibits may be introdiced at any time during the hearing. 
When all pertinent and material evidence has been submitted by the 
parties, the arbitrators shall formally close the hearing and proceed in 
private to their deliberations prior to making the award. Adjournments 
shall be taken for good cause shown. The hearing may be reopened at 
any time before the award is required to be made at the discretion of 
the arbitrators or upon the request of a party for good cause shown. 

12. Submission of Proofs. 

Proofs shall be taken in the presence of the parties and in the 
presence of all the arbitrators, unless a party has absented itself by its 
own fault, after due notice that such proofs will be taken, or unless the 
parties have mutually authorized such proofs to be taken in their absence. 
Proofs to be submitted to the arbitrators may comprise testimony by the 
parties and by their witnesses, documents and exhibits, affidavits and 
such other material and pertinent evidence as the parties offer and as the 
arbitrators deem admissible. Proofs may be taken by the arbitrators at 
‘any time during the proceedings by making inspection of premises or 
materials or by ordering tests made of materials and by receiving such 
other evidence as they may require. Proofs shall be received in privacy 
unless the parties direct to the contrary. The arbitrators may, in their 


discretion, permit counsel to sum up and submit briefs, and the arbi- 


trators may specify the time within which counsel must file such briefs. 
Proofs shall be taken under oath if the prevailing law so requires and 
may be taken under oath if the arbitrators s direct. 
13. Expenses, Assessment of Damages, Fees. 

The expenses of the proceedings shall be borne by the parties, but 
the arbitrators, if they deem that the case requires it, are authorized to 


award to the party whose contention is sustained, such sums as they or a 
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majority of them shall deem proper to compensate it for the time and ex- 
pense incident to the arbitration and, if the arbitration was demanded 
without reasonable cause, they may also award damages for delay. The 
arbitrators shall fix their own compensation, based upon the amount of 
the claim involved and upon the number of hearings unless otherwise 
provided by agreement and shall assess the costs and charges of the 
proceedings upon either or both parties. 
14. Awards. 

The arbitrators shall decide, by a majority vote, any issue 
presented to them within the scope of the controversy, including the 
making of the award. The award shall be made in writing and shall be 
signed by all or by a majority of the arbitrators, and shall be acknow- 
ledged when the prevailing law so requires. The award shall be made 
within a period of thirty days from the closing of the proceedings and 
shall be delivered or mailed simultaneously to each party, and a copy 

99 thereof to the Architect. 
15. Extensions of Time. 

Any time limitations set forth in this Standard Form of Arbitration 
Procedure may be extended by the mutual written agreement of the 
parties. 

16. Interpretation of Rules. | 

The arbitrators shall interpret and apply the provisions of this 

Standard Form of Arbitration Procedure. 
EXPLANATORY NOTES 
Note "A". 

The American Arbitration Association, a non-profit-making cor- 
poration, will furnish upon request and without charge, information on 
the Federal and on the various State arbitration laws and on the procedure 
thereunder. Should the arbitration provision in any of the Standard Docu- 
ments not be specifically enforceable under the arbitration law having 
jurisdiction over the matter, the parties wishing to arbitrate a dispute 
that has arisen under such a Standard Document may nevertheless do so 
by entering into an appropriate "Submission" agreement which may refer 
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to the Standard Form of Arbitration Procedure. Such submissions are 
generally enforceable under the laws of a large majority of the States. 
Care must be taken that the "Submission" agreement meet the particular 
requirements as to form of the law of the state in which the arbitration 
is to be effective. 
Note "B" 

When the American Arbitration Association is requested to ad- 
minister the proceedings under the Standard Form of Arbitration Pro- 
cedure it makes available to the parties, to aid them in the selection of 
arbitrators, panels of over 12, 000 business and professional men 
located in some 1, 500 cities and towns throughout the United States. 
Many members of these panels represent the various branches of the 
building construction industry. When called upon by the Association, 
such arbitrators usually serve without compensation, thus keeping down 
the costs of the proceeding. 

The costs to each of the parties for the administration of the arbi- 
tration by The American Arbitration Association are set forth in its 
Rules, the initial fee being as follows: 
$10.00 plus 1% of the amount involved up to $25, 000; 


plus 1/2% of the amount involved in excess of $25,000, to 
$100, 000; 

plus 1/4% of the amount involved in excess of $100, 000, up to 
$200, 000; 

plus 1/10% of the amount involved in excess of $200, 000. 


In addition to the administrative fees, the parties will be required 
to pay the travel and special expenses of the arbitrators and clerk if 
any are required. 

Note "C" 
The American Arbitration Association maintains offices in many 


of the principal cities of the country with headquarters at 9 Rockefeller 
Plaza, New York City. 
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TOMPKINS-JONES 
October 19th, 1955 


Lloyd E. Mitchell, Inc. 
4650 Reisterstown Road 
Baltimore, Maryland Sub: Mechanical-Electric Conflicts 


Gentlemen: 

We wish to acknowledge receipt of your many letters regarding 
the above subject, particularly that of September 30, 1955, wherein the 
writer was finally furnished a detail itemization of the items in dispute, 
also your letter of June 27,1955, and especially your letter of March 3, 
1955, which presents your interpretation of contract requirements re- 
garding alleged mechanical-electrical conflicts in this contract. 

In accordance with your request the writer along with his consul- 
tants, have made a careful review of the plans and specifications involving 
questions over alleged mechanical-electrical conflicts. In view of the 
fact that under Article VIII of our contract - which states in part "Ex- 
cept as otherwise specifically provided in this subcontract, all disputes 
concerning questions of fact arising under this subcontract shall be 
decided by the contractor subject to written appeal by the subcontractor 
within the time specified in the general contract for such appeals, whose 
decision shall be final and conclusive upon the parties hereto."", we are 
herewith making a determination and you are directed to comply with 
same, it being understood that you, of course may resort to whatever 
contract rights you have in this matter. It is understood, however, that 
you must comply with the final requirement of Article VIII, namely, 

"In the meantime, the subcontractor shall diligently proceed with the 
work as directed." 

The confusion that has occurred between the mechanical work and 
the electrical work in this contract is obviously due to a misunder- 
standing of the specifications. 

Paragraph 2 of the ''General Provisions" provides, as is usual, 
that in the event of a difference between the drawings and specifications 


? 


the specifications shall govern. 
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Section 53, 56 and 57 of the specifications relate to "Plumbing 
and Heating, Ventilating, Air Conditioning, Processing Equipment and 
Piping” respectively, which will be generally referred to herein as 
mechanical work. Since Section 56 contains 90% of the problems and is 
representative of all the problems we will only refer to this section in 
our discussion of the overall problem. 

101 The purpose of the contract drawings is shown in paragraph 56-03 
"General". "The contract drawings indicate the extent and general 
arrangement of the heating, ventilating, air conditioning systems and 
equipment cooling." It is not the purpose of the contract drawings to 
define how and by whom the various pieces of equipment therein delineated, 
are to be furnished and delivered to the job. 

Similarly, Section 59, deals with "Electrical Work: Interior", that 
is to say, the electrical work on the interior of the buildings, and Section 
09-03 therein provides in part - "The contract drawings indicate the ex- 


tent and general arrangement of the conduit and wiring systems." (Under- 


scoring added.) It is plainly not the purpose of the contract drawings to 
indicate the extent and general arrangement of the mechanical and elec- 
trical equipment or who shall furnish same. 

With respect to both mechanical and electrical equipment the 
specifications "General Provisions" do provide that "Anything mentioned 
in the specifications and not shown on the drawings or shown on the 
drawings and not mentioned in the specifications shall be of like effect 
as if shown or mentioned in both’ This again does not mean that plans 
control over the specifications, but on the contrary, it is the specifi- 
cations which contain the controlling words, namely, "In case of 
difference between drawings and specifications the specifications shall 
govern." 

Both the mechanical and electrical specifications contained a 
general clause which qualifies them, the one in the mechanical specifi- 
cation is Paragraph 56-56 - 

"56-56 ELECTRICAL WORK: all electrical work including 

control, signal and protective devices required for the operation 
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of the equipment hereinbefore specified which is not shown on 


the electrical plans or included in Section 59, ELECTRICAL 

WORK; INTERIOR, of those specifications shall be furnished 

and installed under this section of the specifications, but the 

materials used and the installation of same shall comply with 

the requirements of Section 59, ELECTRICAL WORK: 

INTERIOR." 

The one in respect of the electrical work is paragraph 59-30 and isas 
follows: 

"59-30 EQUIPMENT CONNECTIONS: Equipment connections 

shall be made with flexible or rigid conduit as required, where 

indicated on the drawings. Disconnect switches, controllers, 

and all control, protective and signal devices for the motor 

circuits, except where such apparatus is furnished integral 

with the motor-driven equipment, shall be installed, connected, 

and left in operating condition. 

It is apparent from the reading of paragraph 56-56 that its purpose 

102 is to add certain electrical work to the mechanical work, con- 
versely its purpose is not to add any work to the electrical work. 

It is equally apparent from reading paragraph 59-30 that its 
purpose is to add to the electrical work and conversely not to add to the 
mechanical work. Also it will be noted this requirement is for installa- 
tion and not for furnishing of certain devices. It follows that the material 
and equipment which is specified to be furnished under either the 
mechanical or electrical specifications shall be furnished under the 
specifications as provided regardless of how the drawings may be made, 
and this conclusion is not altered by the two general paragraphs quoted; 
namely, paragraph 56-56 and 59-30 which add to the mechanical work 
and to the electrical work respectively. These two paragraphs may not 
be employed to Subtract from the mechanical or from the electrical 
work, something which is defined specifically by these specifications to 
be furnished under them. 
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| It is also the general rule that specific provisions take precedence 
over general ones and therefore paragraph 56-56 and paragraph 59-30 
cannot take precedence over the detail specifications of such paragraphs 
as 56-03 and 56-10. We again state, paragraph 56-56 is to add work to 
requirements of Section 56 - not to subtract work. 

Applying these general principles to the controversy it is the 
decision of the contractor as follows: 

1. Motors, motor starters on the 4160 volt system: 

A. Air conditioning compressor unit - Paragraph 56-08 page 56-10 
which is a part of your contract, requires you to "furnish and install 
where indicated on the drawings, four centrifugal water cooling units...” 
On page 56-11 the same paragraph, the specifications state "Each unit 
shall consist of in general ....... a. compressor, b. refrigerant con- 
denser, c. motor cooler, d. interstage liquid refrigerant cooler and 

e. prime mover, each as specified below."" This paragraph establishes 
the scope of your contract for this item. 

The above work is shown on the electrical plans drawing circle No. 
683 and Note No.5 on the same drawing stated - ''All motors and motor 
starters shall be furnished under heating, ventilating and air conditioning 
work." Considering the two statements above, it is our decision that it 
is your contractual obligation to furnish and install complete in place, 
the electric motor drive, including the starters; all as set forth in 
paragraph 56-06e. 

It is also your contractual responsibility to furnish and install 
equipment in paragraph 56-08i - Safety Control Board; including all 
wiring within the Board itself and all wiring from the Board to the con- 
trol equipment except where same is detailed on the electrical drawings. 

103 We also wish to call your attention to the requirement of paragraph 





56-08p in connection with electrical wiring for refrigeration equipment ° 
which is your contractual obligation. 














The above two requirements are true because of the wording of 
paragraph 56-56 which requires you to furnish electrical work which is 
neither specified nor shown on electrical drawings. : 
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2. Centrifugal water pumps - with 200 HP motors: 


This equipment including starters, is specified in Section para- 


graph 56-37 and the electrical requirements are detailed in Addendum 
3 page 21, where it will be noted that this equipment is serviced by the 
4160 volt system. It is our decision that your contract includes your 
furnishing and installing all the electrical equipment including starters 
required for these pumps, as specified in paragraph 56-37a (12) for 
reasons set forth above. 

3. Chilled water cooling centrifugal type compressors with 300 
HP motors - (Changed to 500 HP motors by Change JJ). 

This equipment including starters is as specified in paragraph 
56-30a. It is our decision that your contract includes your furnishing 
and installing all electrical equipment including starters required for 
theSe pumps. 

Control panel specified in paragraph 56-30b. It is our decision 
that you are required to furnish and install complete in place this 
control panel including wiring within same and such wiring from the 
panel board to the control equipment except where same is specifically 
detailed on the electrical drawings. 

The above represents decisions on all items that are in service 
by the 4160 volt system. 

General Note: The following decisions deal with all other problems 
in connection with the above subject where same are controlled through 
the "motor control centers", and are itemized in detail on Alexander- 
Ernst motor schedule Part 1 SK-22A revised May 31, 1955, and motor 
schedule Part 2 SK-22B revised May 31, 1955. You have endorsed your 
position on these drawings. 

In order to preclude any duplication of equipment requirements 
the writer will only make a decision on that electrical equipment which 
is not being furnished by Alexander-Ernst as per statements by them on 
reference schedules. 

In making decisions on these items the writer will specifically 
refer to specifications paragraphs rather than individual motors to 
eliminate duplication and for brevity purposes. 
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The writer has been advised by the electrical subcontractor that 


on referenced schedules where they have used a rectangle with two dots 
and either an R or WP or both, along side of same that the use of a 
lackout device on the Start-Stop push button, serves as a disconnect at 
the motors. As the result of this explanation wherever Alexander-Ernst 
have shown on their schedule under "'Control Devices" either a group 
*F' or Group "G" the disconnect shown meets with the requirements, 
therefore the contract does not require any additional disconnects for 
these motors. In view of the above the only decision which is required 
by this organization is to that pertaining to the controls which may or 
may not be required for the individual motors. 

Paragraph 56-18 - Automatic temperature controls - 

It is our decision that you must furnish and install complete in 
place a temperature control system which meets the full requirements 
of the specifications including all wiring within the system itself. The 
electrical subcontractor is only required to energize the system. 

Solenoid Valves - It is our decision that you must furnish and 
install all solenoid valves. Wiring in connection with the solenoid 
valves that is shown on the electrical drawings will be performed by 
the electrical subcontractor. If same is not shown on the electrical 
drawings then the wiring is your contractual obligation per require- 
ments of paragraph 56-56. 

Smoke Detector - Paragraph 56-52: It is our decision that you 
_ must furnish and install the smoke detector system complete including 

any wiring within the system. The electrical subcontractor will furnish 
| and install the wiring as shown on the electrical drawings. 

4. Paragraph 56-10 Supply and Exhaust Fans - It is our decision 
that where a magnetic starter with thermal overload protection and with 
manual push button station is required same shall be furnished by you 
and installed by the electrical subcontractor. (All supply and exhaust ° 
fans that are listed on Alexander-Ernst schedule 22A and 22B are 


supplied from motor control centers and therefore will not require 


magnetic starters. ) 
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5. The following motors, except where specifically noted, do not 
present a controversy except where automatic control is required and 
we have stated our position above for automatic controls. 

A. Paragraph 56-08e - Motor Generator Set 
Paragraph 56-08h - Purge and Recovery System 
Paragraph 56-12 - Cooling Towers 
Paragraph 56-34 - Compressor Air System 
Paragraph 56-36 - Condensation Pumps 
Paragraph 56-38 - Circulating Pumps 
Paragraph 56-35 - Vacuum System 
Paragraph 56-34a - Air Compressor System 
Paragraph 56-4ih - Core Supply Units 
Paragraph 56-48 - Exhaust Ventilation Systems 
Paragraph 56-48f - Core Exhaust Systems 
Paragraph 56-37 - Centrifugal Water Pumps - Those pumps 
rated 440 volts (Item No. 2 covers those rated 4160 volts) Since 
these are energized through the motor control centers we have 


Par reese Pe 


no controversy and therefore no decision to be made at this time. 

M. Paragraph 56-41c(7) - Motor and switch - Furnished and 

installed by you. Electrical subcontractor will bring electrical 

service to these units and make connection to same. 

N. Paragraph 53-30 & 31 - You are to furnish the starter 

switches which will be wired by Alexander-Ernst. 

O. Paragraph 56-56 - Decisions rendered in this directive 

have been made based upon statements made in this paragraph 

as well as other sections of the specifications and plans. 

P. Paragraph 56-57 - The requirements of this paragraph have 

also been considered in the decisions rendered in this directive. 

The above completes decisions on mechanical-elect rical conflicts 
for all motors supplied from motor control centers. The writer will 
forward to you another directive in which we will make a decision on all 


other motors and their electrical devices insofar as same affect your 


contract, as soon as analysis can be completed. 
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As stated in the second paragraph of this letter you are directed 


to proceed in accordance with the decisions rendered above and to pro- 
cure Such materials and equipment in order that there will be no delay 
in the completion of this contract. 
Very truly yours, 
TOMPKINS - JONES 


: J. Slater Davidson, Jr. ° 
JSD/mk : Project Manager 


106 [Filed Sept. 30, 1957] 


October 26th, 1955 


Lloyd E. Mitchell, Inc. 

4650 Reisterstown Rd. 

Baltimore, Maryland Sub: Mechanical-Electrical Conflicts 
| (Continuation) 


Gentlemen: 
Please refer to our letter on this same subject dated October 19th, 
1955. In the last paragraph of same we advised "The writer will forward 
to you another directive in which we will make a decision on all other 
motors and their electrical devices insofar as same affect your con- 
tract, as soon as analysis can be completed." 
The following decisions pertain to all motors which are not con- . 
trolled thru "Motor Control Centers" and which are itemized in detail 
on Alexander-Ernst Motor Schedule Part 3 SK-22C and SK-28 both re- 
vised June 21,1955. You have endorsed your position on these drawings. 
In order to preclude any duplication of equipment requirements 
decisions will be made only on that electrical equipment which is not 
being furnished by Alexander-Ernst as per statement by them on reference 
schedule. 
In making decisions on these items reference will be made specifi- 
cally to specification paragraphs rather than individual motors in order 
to eliminate duplication and for brevity purposes. The decisions set 
forth herein are based upon general principles as they apply to this 


controversy and as set forth in our letter of October 19th, 1955. 





“ ‘1 
: The decision of the contractor on the following listed motors 
insofar as this dispute is concerned is as follows: 

1. Paragraph 56-19a Unit Heaters - You are to furnish these 
units complete including switches and thermostats. The electrical 
subcontractor will wire to and connect the motor and thermostat. 

2. Paragraph 56-27 Roof Ventilators, fan type - See decision 
under Item 7 herein. 

3. Paragraph 56-41c - Periphery Unit Conditioners - You are to 
furnish this unit complete including switch, controls, etc. and all wir- 
ing within the unit. The electrical subcontractor will wire to and make a 


single connection to each unit. 


107 4. Paragraph 56-41d - Supplementary Unit Conditioners - You 
are to furnish these units complete. The electrical subcontractor will 
° furnish and install disconnect switch and bus duct and wire to and make 
iv single connection to each unit. 


The motor operated dampers for the auditorium unit will be 
furnished complete with all controls by you. The electrical subcontractor 
will wire to and connect the motor. 

9. Paragraph 56-41e - Propeller Fan Type Unit Conditioners - 
You are to furnish these units complete including switch, controls, etc. 


= and all wiring within each unit. The electrical subcontractor will wire 
q to and make a single connection to each unit. 
> 6. Paragraph 56-41¢ - Kitchen and Projection Room Heating & 


Ventilating Units - You are to furnish the complete units including switch 
controls, etc. and all wiring within the units. The electrical subcontractor 
will wire to and make single connection to each unit. 

7. Paragraph 56-48 - Exhaust Ventilation Systems - You are to 
furnish and install a complete system as stated on pages 56-54 and 55. 


i> This includes the control stations and pilot indicating light as specified 

* in paragraph 56-10 page 56-17. Electrical subcontractor will wire to 
and connect the motor and will wire to and install the starter with pilot 
light. 


This decision applies to the entire paragraph 56-48 including 





72 
paragraphs a,b,c, d,e,f and g. 

8. Paragraph 56-49 - Air Conditioning System (Gate Houses) - 
You are to furnish this system complete including motor starters, 
manual push button station and other electrical devices required for 
its complete operation. (Paragraphs b and f) The electrical subcontractor 
will wire to and connect the motor and will install the starter and wire 
to same. 

9. Paragraph 56-50 - Mechanical Ventilation System (Gatehouses)- 
You are to furnish this system complete including all starters, remote 
control stations, pilot indicating lights and other devices required for 
its complete operation (Paragraphs a and q@). 

The electrical subcontractor will wire to and connect all motors 

and will install and wire the starter and pilot indicating light. 

10. Paragraph 53-16 - Sump pumps - You are to furnish these * 
units complete including motor control switching and protective equip- ’ 
ment. Electrical subcontractor will wire to and connect the motor. 

11. Paragraph 53-23 - Electric Water Cooler - This equipment 
will be furnished to you by others for your installation. The electrical 


connections to same will be performed by the electrical subcontractor. 


108 12. Paragraph 53-25 - Electric Water Heaters - You will furnish 
and install this equipment. Electrical subcontractor will wire to and ‘ 
connect same. ‘ 
13. Paragraph 57-06 - Compressor Units: You are to furnish ‘ 


these units complete including starters, controllers, and all other re- 
quired devices. You are required to furnish and install wiring required 
for the operation of the refrigeration equipment wherever it is not shown 
on electrical drawings. The electrical subcontractor will be required 
to wire to and connect the motors and controllers. 
14. Paragraph 57-09 - Evaporators - You are required to furnish < 
thermostat, solenoid valves and switches, as required for the complete * 
operation of this equipment. Youare also required to furnish and install 


the wiring from the motor to the above controls. The electrical sub- 


contractor will wire to and connect only the motor. 
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15. Paragraph 57-19 - Automatic Controls - You are required 
to furnish and install the system complete. The electrical subcontractor 
will wire to and connect same at only one point. 

16. Paragraph 57-20 - Control Panel - You are required to fur- 
nish and install this unit complete including all wiring within the unit 
and from the unit to the controls. The electrical subcontractor will wire 
to and make a single connection to this equipment. 

17. Paragraph 80-32 - Heating, Ventilating, and Air Conditioning 
(Supply Building). Subparagraph c3 - You are to install this equipment 
complete. The electrical subcontractor will wire to and connect the 
motors. 

18. Subparagraph g - Exhaust. Fan - You will furnish and install 
this unit complete. The electrical subcontractor will wire to and connect 
the motor and will install and wire the starter. 

19. Subparagraph k - Automatic Temperature Controls: You are 
to install this system complete. The electrical subcontractor will wire 
to and energize the system at one point. 

20. Subparagraph s - Condensate Pumping Unit - You will furnish 
and install this unit complete, including magnetic cross-the-line starter 
and all wiring required for automatic control of the equipment. The 
electrical subcontractor will wire to and connect the motor. 

21. Subparagraph t - Unit Heaters - You will furnish and install 
this unit complete including necessary switches. The electrical sub- 
contractor will wire to and connect the unit at one point. 

109 22. Subparagraph cc - Smoke Detectors - You will furnish this 
equipment complete. The electrical subcontractor will wire to and 
connect same at one point. 

GENERAL COMMENTS: We have rendered a decision on all items 
that we can find in the contract documents involving the dispute in ques- 
tion. If however, we have inadvertently missed any items it is under- 
stood that you are directed to follow through on the principles which are 
stated above. 
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We again call your attention to the requirements of your contract 
as set forth in article VII, namely - "In the meantime the subcontractor 
shall diligently proceed with the work as directed." As to the equipment 
which you are required by the above decision to furnish under your con- 
tract we urge that same be acquired at the earliest possible date in order 
to preclude any delay in completion of this contract. 
| Very truly yours, 
TOM PKINS-JONES 


J. Slater Davidson, Jr. 
Project Manager 


JSD: mk 


110 [Filed Sept. 30, 1957] May 25, 1956 
Alexander-Ernst Exhibit #4 
LLOYD E. MITCHELL, INC. 


Tompkins-Jones 
907 Sixteenth Street N. W. 
Washington 6, D. C. 


Re: N.S. A. Contract DA-18-020-ENG-736 
Fort George G. Meade, Maryland 


Subject: Demand for Arbitration 
Gentlemen: 

Certain disputes have arisen between you, as contractor, and this 
company, as subcontractor, under our subcontract No. 1132-1 dated 
July 2,1954, as amended. The owner or Contracting Officer does not 
have jurisdiction over such disputes since they all involve a deter- 
mination whether certain work and materials are to be performed and 
furnished by us or by the electrical subcontractor. 

Pursuant to Article VID of our subcontract we hereby demand arbi- 
tration of the disputes between us, which arbitration shall be administered 
in accordance with the Standard Form of Arbitration Procedure of the 
American Institute of Architects. 


The matters in controversy between us are as follows: 
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Is it the contractual obligation of this company, under Subcontract 
Number 1132-1 dated July 2, 1954, as amended: 
1. To perform any electrical work or furnish any control, signal or 
protective devices for the operation of equipment to be furnished by us 
under sections 53, 56, 57 and 80 of the Specifications if such work or 
such control, signal or protective devices are shown on the electrical 
plans or are included in Section 59 of the Specifications ? 
2. To furnish and install the motor starters required for the four (4) 
centrifugal air-conditioniag-compressor units which we are furnishing 
pursuant to Paragraph 56- 8B of the Specifications ? 
3. To furnish and install the electrical equipment, including starters, 
required for the contrifugal water pumps which we are furnishing pur- 
suant to Paragraph 56-37 of the Specifications ? 

111 4. To furnish and install the motor starters required for the two 
(2) equipment cooling compressor units which we are furnishing pursuant 
to Paragraph 56-30 of the Specifications ? 

5. To furnish and install within the system itself all wiring required 

for the automatic temperature control system which we are furnishing 
pursuant to Paragraph 56-18 of the Specifications ? 

6. To furnish the magnetic starters with thermal overload protection 
and with manual push button station which are not included in the motor 
control centers and which are required for the supply and exhaust fans 
which we are furnishing pursuant to Paragraph 56-10 of the Specifications ? 
7. To furnish and install the three speed control switch together with 
Suitable box for same required for the Periphery Units which we are 
furnishing pursuant to Paragraph 56-41c of the Specifications ? 

8. To furnish and install the starter switches and thermostats for the 
hot water circulating pumps which we are furnishing pursuant to Paragraph 
93-30 of the Specifications ? 

9. To furnish and install the switches and thermostats required for 

the unit heaters which we are furnishing pursuant to Paragraph #56-19A 

of the specifications ? 
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10. To furnish and install the starters required for the compressor 
units which we are furnishing pursuant to Paragraph 57-06 of the Speci- 
fications ? 
11. To furnish electrical controls including the starters required for 
the exhaust fan which we are furnishing pursuant to Paragraph 80-32¢ of 
the specifications ? 
12. To furnish and install switches, electrical control and wiring re- 
quired for the unit heaters which we are furnishing pursuant to Paragraph 
80-32t of the specifications ? 
13. To furnish and install starters, controls and wiring which are 
either specified under section 59 of the Specifications or indicated on 
the electrical drawings for the equipment which we are furnishing pur- 
suant to Paragraph #56-41d, 56-41c, 56-41g, 56-48, 56-50, and 53-16 
of the Specifications ? 

Our Counsel is Mr. Howard H. Conaway of the firm of Frank, 
Bernstein, Gutberlet, and Conaway, 1308 First National Bank Building, 
Baltimore 2, Maryland. If you or your Counsel will communicate with 
Mr. Conaway it may well be that the arbitration can be expedited and 
some of the formalities obviated. 

Very truly yours, 
LLOYD E. MITCHELL, INC. 


/s/ William P. Flanigan 
Executive Vice President 


112  [ Filed September 30, 1957] Alexander-Ernst Exhibit #5 
TOM PKINS-JONES 
June 25, 1956 


Lloyd E. Mitchell, Inc. 
4650 Reisterstown Rd. 
Baltimore 15, Maryland Sub: Demand for Arbitration 


and 


Alexander-Ernst 
1511 K St., N. W. 
Washington, D. C. 


Gentlemen: 
Disputes have arisen between Lloyd E. Mitchell, Inc. as the 
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Mechanical subcontractor and Alexander-Ernst as the Electrical sub- 
contractor, arising under their respective subcontracts with this com- 
pany and under the above noted contract; and at the same time disputes 
arose between each of said companies and this company on the same sub- 
jects as the disputes between themselves. All of the said disputes in- 
volve the obligations of the Mechanical and the Electrical subcontractors 
to this company, as defined by the prime contract including Sections 53, 
56,57, 59 and 80 of the Specifications thereof, and with respect to the 
same items of labor and material required by the prime contract. 

Upon the demand of both subcontractors, and as required in order 


that the work should proceed without interruption, decisions and direc- 


tions on the disputed work were duly made and issued by this company, 


as the contractor, and the work is proceeding accordingly, subject to 
the rights of all the parties. The disputes are not settled. 

The Mechanical subcontract and the Electrical subcontract both 
contain an identical Article VIII which provides that such disputes shall 
be settled in accordance with the Standard Form of Arbitration Procedure 
as issued by the American Institute of Architects. 

By letter dated May 25, 1956 Lloyd E. Mitchell, Inc. made demand 
upon this company for arbitration of the said disputes, which said de- 
mand was communicated by this company to Alexander-Ernst by mailing 
a copy thereof to them on June 1, 1956. 

Though addressed to this company alone, the demand of Lloyd E. 
Mitchell, Inc. in order that the matters in controversy shall be settled, 
requires the arbitration in one and the same proceeding of the several 
disputes between the several parties on the Same subject. Upon notice 
by this company Alexander-Ernst has by letter dated June 21,1956, dis- 
puted its obligation to enter into and participate in the aforesaid arbi- 
tration. 

113 Pursuant, therefore, to Article VIII of the Subcontract No. 1132-1 
dated July 2, 1954, between this company and Lloyd E. Mitchell, Inc. and 
pursuant to Article VIII of the Subcontract No. 1132-4 dated July 9, 1954, 
between this company and Alexander-Ernst, we hereby demand arbitration 
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in one and the same proceeding of the disputes between Lloyd E. Mitchell, 


Inc. and Alexander-Ernst and between each of said companies and this 
company, which said disputes concern the furnishing of the same labor 
and material under prime contract and the said subcontracts. 

The matters in controversy are as have been stated by Lloyd E. 
Mitchell, Inc. in its forementioned letter of May 25, 1956, as that state- 
ment may be amended, refined or itemized, within the general compass 
thereof, by the subsequent statement of the parties or by determination 
during the course of the arbitration, but with the following exceptions 
and additions. 

Exceptions to the Referenced Statement of Lloyd E. Mitchell, Inc. 

X-1, Subparagraph 1 of the Statement is general and equivocal 

in that: it begs the question which it poses; may be answered 

in several ways; fails to indicate with precision the labor and 

material to which it relates, and; suggests but does not state 

that the subparagraphs 2 to 13 are subdivisions of it. It is an 
argument and not a statement of an issue or controversy and 
should be deleted. 

X-2. Subparagraph 13 of the Statement, though within a smaller 

orbit, is subject to similar objections and should be deleted. 

This company interposes no objection to an itemized statement 

of the specific labor and material, if any, meant to have been 

included in subparagraphs 1 and 13 of the Statement. 

Additions to the Referenced Statement of Lloyd E. Mitchell, Inc. 
A-1. May the contractor require of both subcontractors the 
arbitration and settlement of the disputes herein described, in 
one and the same proceeding? 

A-2. Since the parties agree that all of the disputed work is 

required under the prime contract and that each item thereof 

is required either under the mechanical subcontract or under 

the electrical subcontract, depending upon the relevant Section 

of the prime contract; what portion of the disputed work is the 

electrical subcontractor - Alexander-Ernst - obligated to perform? 
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The arbitration shall be administered by the American Arbitration 
. Association in accordance with the Standard Form of Arbitration Pro- 
if cedure of the American Institute of Architects. This company declines to 


undertake joint agreement to an arbitrator or arbitrators and is for- 
warding a copy of this demand for arbitration to the American Arbitration 
Association together with a written request that the association shall 
‘ designate one or three arbitrators at its discretion and shall administer 
the arbitration. 
Very truly yours, 
TOMPKINS-JONES 


/s/ J. Slater Davidson, Jr. 
JSD: mk Project Manager 


115 [Filed September 30, 1957] Alexander-Ernst Exhibit #6 
REGISTERED MAIL 


HARRY ALEXANDER, INC. 
E. C. ERNST, INC. 


July 5, 1956 
Tompkins - Jones ees aoe 
907 - 16th Street N. W. Subject: Proposed Arbitration 
Washington 6, D. C. Attention: Mr. J. Slater Davidson, Jr. 


Project Manager 
Gentlemen: 
Reference is made to your registered letter dated June 25, 1956, re- 
garding alleged disputes arising under various subcontracts to the above- 
noted prime contract. The referenced letter contains a demand by 
your company for arbitration of these alleged disputes. 
In connection with the foregoing, we wish to advise you as follows: 
1. There is no dispute which could have arisen between 
Lloyd E. Mitchell, Inc., Mechanical Subcontractor, and 
Alexander-Ernst, Electrical Subcontractor, under the 
above-noted prime contract. There is no privity of contract 
whatsoever between Lloyd E. Mitchell, Inc., and Alexander- 


Ernst. These two subcontractors may or may not have some- 


what similar contracts, but in any event they are separate 
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contracts with your company under the above-noted prime 
contract. There is no contractual relationship between 


them, and therefore, there cannot be any contractual dis- 


pute between the two subcontractors. ° 
2. Although there have been certain discussions regarding * 
the interpretation of the contract provisions concerning = 


work to be performed, your company and the undersigned 
have never been in dispute about this matter, because of the 
fact that on October 19 and October 26, 1955, you made cer- 


tain decisions in the matter, and we accepted those decisions 





unequivocally in our letter to you dated November 29, 1955. 





Clearly, your decision is in accord with the terms of our 





subcontract which in major part specifically excludes the . 
type of electrical work in question. Therefore, since we are 
in agreement, how can we be disputing the subject matter to 
which we have agreed ? 
116 3. There might be cause for dispute between you and your 
Mechanical Subcontractor in connection with the same issue 
on which we reached agreement. However, that dispute does 
not affect this Subcontractor. In connection therewith your 
attention is called to the fact that Article VIII of our sub- 
contract, regarding disputes and arbitration procedure, con- 
tains the following phraseology: "All disputes concerning 
questions of fact arising under this subcontract shall be..." 
(Emphasis supplied.) Consequently, in reiteration, and 
in conclusion, there is no dispute concerning a question of 
fact which has arisen under the subcontract between your 
company and the undersigned. 
In view of the foregoing, and as stated in the fourth paragraph of our 
letter of June 21, 1956, we have no recourse but to refuse to be a party 
to the arbitration demanded by you, or by your Mechanical Subcontractor. 
In addition to the foregoing, we take exception to the statements con- 


tained in paragraph labeled A-2" on page 3 of your registered letter of 
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June 25, 1956, wherein it is alleged that the undersigned has agreed as to 
which companies are responsible for the performance of certain work. 
We have never made any such agreements of admissions. 
In our last letter to you on the subject matter, dated June 21, 1956, we 
offered to assist you in arbitration as a witness, in a manner consistent 
with our best interests. However, the position you are now taking, as 
expressed in your registered letter of June 25th, is contrary to our 
original understanding of the position you have taken in this matter 
heretofore, and it appears that this new position may endanger the best 
interests of the undersigned. Consequently, if you persist therein it 
might become necessary for us to reconsider our offer to assist you at 
the proposed arbitration proceeding, because such action might possibly 
prejudice our rights in some manner. 
We suggest sincerely that a review of your registered letter of June 25, 
1956, will demonstrate that there are contained therein various in- 
accuracies regarding the position of the undersigned in this matter. We 
look forward hopefully to your correction of these inaccuracies, and to 
your change of viewpoint herein. 

Very truly yours, 


HARRY ALEX ANDER, INC. ) A Joint 

cc: Mr. Selman E. C. ERNST, INC. ) Venture 

Mr. McC. Jr. 

Mr. McC. Sr. By: 

Mr. Ernst Authorized Representative 

Mr. Kearney 

Mr. Wise 

RWN:LH 

Mr. Brickerd 
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July 25, 1956 
American Arbitration Assoc. Re: C-12243, Locale Undetermined 
477 Madison Avenue Tompkins-Jones - and 
New York 22, N. Y. Lloyd E. Mitchell, Inc. - and 
Attn: Mr. John Eastman, Jr. Alexander-Ernst 


Tribunals Vice President 
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Gentlemen: 


Pursuant to Section 7(c) of the Commercial Arbitration Rules of the 


American Arbitration Association, there is submitted herewith, in dup- 


licate, the following answering statement from the undersigned in 


connection with the subject matter: 


1. There is no arbitrable issue between Tompkins-Jones and 


Alexander-Ernst for the following reasons: 
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a. There is no dispute concerning a question of fact which 

has arisen under the subcontract by and between Tompkins-Jones 
and Alexander-Ernst; 

b. The subject matter involved in the instant dispute has been 
finally and unequivocally agreed to by and between Tompkins- 
Jones as prime contractor and Alexander-Ernst as electrical 
subcontractor; 

c. The work in question, which is the basis of the dispute in 
question, is specifically excluded from the subcontract between 
Tompkins-Jones and Alexander-Ernst,under the terms thereof. 
Consequently, any dispute concerning this excluded work is not 
a dispute concerning a question of fact arising under our sub- 
contract; 

dad. Article VIII of the subcontract between Tompkins-Jones and 
Alexander-Ernst, which provides for arbitration of disputes, is 
restricted in its terms to "All disputes concerning questions of 
fact arising under this subcontract." (Underscoring supplied. ) 


There is no arbitrable issue between Alexander-Ernst and Lloyd E. 
Mitchell, Inc. for the reason that there is no privity of contract between 
these companies, and they have not entered into any agreement provid- 
ing that disputes which may arise between them would be settled by 
arbitration. 


In view of the foregoing and in view of your letter of July 20, 1956, 


addressed to the undersigned in connection with the proposed arbitration 
of the subject matter, the undersigned hereby formally objects to being a 
party to the subject arbitration proceedings. However, despite the fore- 


going, and solely to protect the position of the undersigned, the undersigned 
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will appear at and attend the subject arbitration hearing for the sole 
purpose of aiding in the determination by your Association as to whether 
or not the issue herein, insofar as it affects the undersigned, is arbi- 
trable, under the facts and in the circumstances. 
It is understood that at the hearing the determination as to the issue 
being arbitrative, insofar as the undersigned is concerned, will precede 
any discussion of the merits. 
We await instructions as to time and place of the arbitration meeting 


here in Washington, D. C. 
Very truly yours, 


HARRY ALEXANDER, INC.) A Joint 
E. C. ERNST, INC. ) Venture 


By: Robt. W. McChesney 
Authorized Representative 
cc- Tompkins-Jones 
Lloyd E. Mitchell, Inc. 
Mr. Selman 
Mr. McChesney, Jr. 
Mr. McChesney, Sr. 
Mr. Wise 
Mr. Brickerd 
Mr. Kearney 
Mr. Ernst 


119 [ Filed September 30, 1957] 
AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR 
Commercial Arbitration Tribunal Alexander-Ernst 


Exhibit #8 
In the Matter of the Arbitration between 


TOMPKINS-JONES ) 
-and- ) 
LLOYD E. MITCHELL, INC. ) 
-and- ) 
ALEXANDER-ERNST, INC. _) 


WE, THE UNDERSIGNED ARBITRATOR(S), having been designated 
in accordance with the Arbitration Agreement entered into by the above- 
named Parties, and dated the 2nd day of July, 1954 (Subcontract No. 


Award of Arbitrator(s) 


1132-1) and having been duly sworn and having duly heard the proofs 
and allegations of the Parties, AWARD, as follows: 
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1. That, while the cross-demand of TOMPKINS-JONES, dated 
June 25, 1956, sought to make HARRY ALEXANDER, INC. AND E. C. 
ERNST, INC., a joint venture hereinafter called ALEXANDER-ERNST, 
a party to this arbitration, there is no evidence before the arbitrators 
in this proceeding of any dispute between TOMPKINS-JONES and 
ALEXANDER-ERNST which gives the arbitrators jurisdiction over 
ALEXANDER-ERNST, and the motion of ALEXANDER-ERNST to be 
dismissed as a party to this arbitration is granted. 

2. That it is not the contractual obligation of LLOYD E. MITCHELL 
INC. under the above described subcontract to furnish or install any of 
the work called for in Items 1 through 13 of the letter from LLOYD E. 
MITCHELL, INC. to TOMPKINS-JONES dated May 25, 1956, calling for 
this arbitration. 

3. TOMPKINS-JONES shall pay to LLOYD E. MITCHELL, INC. 
the actual cost of materials and labor incurred by LLOYD E. MITCHELL, 
INC., in the performance of the obligations described in paragraph 2 of 
this award, plus applicable insurance, taxes and welfare funds, with no 
charge for overhead or profit. 

4. The administrative fees and expenses of the American Arbi- 
tration Association shall be shared equally. Therefore, TOMPKINS- 
JONES shall pay to LLOYD E. MITCHELL, INC. the sum of THREE 
HUNDRED SEVENTY THREE DOLLARS AND EIGHTY EIGHT CENTS 
($373.88) representing that portion of TOMPKINS-JONES one-half share 


of the administrative fee previously advanced by LLOYD E. MITCHELL, INC. 


3. This AWARD is in full settlement of the claims of either party 
against the other submitted to arbitration. 
Alfred T. Glassett 
Fred J. Driscoll 


DATED: November 20, 1956 N. Cecil Kilpatrick 
STATE OF NEW YORK ) a 
COUNTY OF NEW YORK ) ie 


On this 20th day of November, 1956, before me personally came 


and appeared Fred J. Driscoll to me known and known to me to be the 








85 
individual described in and who executed the foregoing instrument and 
he acknowledged to me that he executed the same. 


Elizabeth F. Cimmino 
Notary Public, State of New 
York 


Case No. C-12243, WASH-C-1-56 
120 DATED: November 20, 1956 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


On this 20th day of November, 1956, before me personally came 
and appeared ALFRED T. GLASSETT to me known and known to me to 
be the individual described in and who executed the foregoing instrument and 


SS. : 


he acknowledged to me that he executed the same. 
Morton Wasserman 


DISTRICT OF COLUMBIA ) ss: 
On this 21st day of November, 1956, before me personally 
appeared H. CECIL KILPATRICK to me known and known to me to be 


the individual described in and who executed the foreging instrument 
and he acknowledged to me that he executed the same. 


Anne A, Linke 
Notary Public, D. C. 


121 [ Filed September 30, 1957] - Alexander-Ernst Exhibit #9 
TOMPKINS-JONES 
REGISTERED MAIL January 14, 1957 


Re: Contract No. DA-18-020-ENG-736 
N.S. A. Construction Project 


Alexander-Ernst, Fort George G. Meade, Md. 


Investment Building 
Washington, D. C. 


Gentlemen: 

As you are aware from the award of the Board of Arbitration of 
the American Arbitration Association, dated November 20, 1956, ad- 
dressed to and forwarded to your Company, to Lloyd E. Mitchell, Inc., 
and to this Company, the Board of Arbitration has decided that the 
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Lloyd E. Mitchell, Inc, is not required by its subcontract to perform 
the work listed in Items 1 to 13 of their letter of May 25, 1956, which 
was forwarded to you by our letter of June 12, 1956. 
Under your subcontract of July 9, 1954, with this Company, you 


are required to perform this work. 
Very truly yours, 


TOMPKINS-JONES 
/s/ J. S. Davidson, Jr. 
JSD/mk : Project Manager 


_ [ Filed September 30, 1957] 
122 REGISTERED LETTER Alexander-Ernst Ex. #10 


HARRY ALEXANDER, INC. 
E. C. ERNST, INC. 


Tompkins - Jones, 

1737 K Street, N. W. 

Washington 6, D. C. 

| Attention: Mr. J. S. Davidson, Jr. 
Gentlemen: 


We are returning herewith your invoice for $29, 733.12, unpaid, for the 
reason that we do not owe this money. AS you well know, the charges 
on this invoice are for work, the performance of which is not a require- 
‘ment of our contract. In this connection, you are referred to our 
registered letter of February 6, 1957 in reply to your registered letter 
of January 14, 1957, wherein the position of our Joint Venture in this 
matter was stated clearly and explicitly. 

Our position in this matter has been made clear to you in all our pre- 
vious communications and conferences. If you do not concur in the 
Same, you have remedies available to you under the terms of our sub- 
contract, none of which provide for your retention of money rightfully 
due us. 

Under the circumstances, we sincerely expect you to abide by the terms 
of our subcontract. 


Very truly yours, 
HARRY ALEXANDER, INC. 








ci areca E. C. ERNST, INC. 
: (A Joint Venture) ‘ 
cc-File By: 


Mr. Selman, ee Ed 
Mr. McChesney, Jr. uthorized Representative 


Mr. Ernst - Mr. Brickerd & Mr. Wise 
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[Pied Septeniber 5), 057] sjasandian-pienat wahibtt #1 
FIELD OFFICE WORK ORDER 
TOMPKINS-JONES 


Job: N.S. A. Construction Project Contract DA-18-020-ENG- 736 
Ft. Geo. G. Meade, Md. Date March 29, 1957 


Charge: Harry Alexander, Inc. and 
E. C. Ernst, Inc. (A Joint Venture) 


Partial billing for materials and labor covered by our letter to 
you of January 14,1957, and included in your subcontract. 
Amount as set forth in attached invoice B-357 dated February 15, 
1957, from Lloyd E. Mitchell, Inc. $37,815.12 
Tompkins-Jones handling charge 3, 781. 51 
$41, 596. 63 


This charge may be paid by check; otherwise it will be 
deducted from amount approved in the next payment to you. 


TOMPKINS-JONES 


By: J. S. Davidson, Jr. 
Project Manager 


124 REGISTERED MAIL Alexander-Ernst Exhibit #12 


HARRY ALEXANDER, INC. 
E. C. ERNST, INC. 


March 1, 1957 
Subject: Demand for Arbitration 


[ Filed September 30, 1957] 


Tompkins-Jones 

1737 K Street N. W. 

Washington 6, D. C. Attention: Mr. J. S. Davidson, Jr. 
Project Manager 

Gentlemen: 


Acknowledgement is hereby made of your letter of February 15, 1957 
subject - ''Mechanical-Electrical Dispute" which in turn acknowledges 
our registered letter of February 6, 1957 and which restates the position 
your company took in its registered letter of January 14,1957. In that 
referred to letter of January 14, 1957 you stated that this subontractor 
is required under the terms of our subcontract to perform certain work 


described as "Items 1 to 13" of a letter to you from your mechanical 
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subcontractor, Lloyd E. Mitchell, Inc., dated May 25, 1956. 
In connection with the foregoing, your attention is directed to the follow- 


ing facts: 
he 


On June 12,1956, and at various times thereafter, you attempted 
to force us to become a party to a dispute which existed between 
your mechanical subcontractor and yourself. You initiated such 
action despite the fact that you had made a previous definitive 
decision that the work involved was not a requirement of our sub- 
contract by making certain evaluated determinations as are ex- 
pressed in your letters of October 19,1955 and October 26, 1955 
addressed to Lloyd E. Mitchell, Inc., your mechanical sub- 
contractor, with copies of said letters to this subcontractor. 

We accepted said determinations and performed the other work 
therein required of Alexander-Ernst without protest and relying 
on your decision in regards to'Items 1 to 13." 

By letter of July 5, 1956 we refused to become a party to the 
dispute between you and your mechanical subcontractor for the 
reason that no dispute existed between our two joint ventures, 
and for the further reason that the work which was the subject 
matter of the dispute between you and your mechanical sub- 
contractor was never a requirement of our subcontract, and for 
other reasons therein stated. 

Despite the information contained in paragraphs numbered 1 and 
2 above, we were compelled to participate in the dispute between 
you and your mechanical subcontractor, arbitration hearing of 
which was held on October 29 and 30,1956. In its award, dated 
November 20, 1$56, the Panel of Arbitrators completely absol- 
ved the undersigned from any liability for the performance of 

the work previously identified hereinabove as"Items 1 to 13"and 
dismissed us as a party to that arbitration. 

Despite the fact that none of the foregoing facts recited in para- 
graphs numbered 1, 2 and 3 above have changed in any manner, 
by letter of January 14, 1957 you assert an alleged contractual 














126 





89 


requirement on the part of this subcontractor for the performance 


of the same 13 items of work. On February 6, 1957 we replied 
thereto, by registered mail, advising you again that we were not 
required to perform "Items 1 to 13" and further directed your 
attention to the first numbered paragraph of the award of the 
Panel of Arbitrators dated November 20, 1956 which reaffirmed 
the fact that the undersigned is not required to perform this work. 
3. In addition to the matter discussed in paragraph numbered 4 above, 
on February 18, 1957, we received your invoice in the amount of 
$29, 733.12 representing a partial cost of the performance of the 
work described as "Items 1 to 13." We returned that invoice to 
you, unpaid, by registered letter of February 20, 1957 explaining 
therein that we could not honor the same because it represents a 
charge for work which is not a requirement under our subcontract 
and for the further reason that we did not owe any such sum of 
money to you for any reason. 
6. Now, in the meantime, we have received your letter of February 
15, 1957, referred to in the first paragraph of this letter. We 
are also met with the fact that you apparently intend to withhold 
wrongfully from this subcontractor $29, 733.12 from monies 
otherwise due us from you under the terms of our subcontract. 
Consequently, in light of the foregoing, we can reach no con- 
clusion other than that your company is attempting to create a dispute 
between us. Even though there does not appear to be any grounds for 
your asserting this dispute and even though the same is obviously fic- 
titious, nevertheless, you put us in the position where we must act to 
resolve this issue under the terms of our subcontract. Accordingly, 
in order to protect the position of the undersigned, we hereby demand 
arbitration between you, as contractor, and the undersigned, as sub- 
contractor, under our subcontract No. 1132-4 dated July 9, 1954. Since 
the subject matter of the alleged dispute is not one under the jurisdiction 


of the owner or Contracting Officer, it is proper for settlement by arbi- 


tration in accordance with the Standard form of Arbitration Procedure 
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of the American Institute of Architects as is provided for by Article 


VII of our subcontract, which is quoted as follows: 
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‘ARTICLE VII. Except as otherwise specifically provided in 
this Subcontract, all disputes concerning questions of fact arising 
under this Subcontract shall be decided by the Contractor, sub- 
ject to written appeal by the Subcontractor within the time speci- 
fied in the General Contract for such appeals to the Owner or 
Contracting Officer, or the authority mentioned in the General 
Contract for such appeals, whose decision shall be final and con- 
clusive upon the parties hereto. In the event the Owner or Con- 
tracting Officer does not have jurisdiction of any such disputes, 
settlement of disputes shall be made in accordance with the 
STANDARD FORM OF ARBITRATION PROCEDURE as issued by 
the American Institute of Architects. In the meantime, the Sub- 
contractor shall diligently proceed with the work as directed." 


Accordingly, the matters in controversy between us are as follows: 


(a) Since a duly-constituted Panel of Arbitrators found that 
there is no evidence of a dispute between Tompkins-Jones and 
Alexander-Ernst in regard to the performance of the work de- 
scribed as*Items 1 to 13'', may the Contractor now create a 
dispute on the same facts in regard to the same items of work? 
(b) Without regard to the subject matter of subparagraph (a) 
above, since the items of work described as "Items 1 to 13" 
are not a requirement of the Subcontractor under the terms of 
its subcontract, and further since the Prime Contractor has 
made such affirmative determination in the past, may the Con- 
tractor now create a dispute on the same facts in regard to the 
same items of work? 

(c) In view of Items (a) and (b) above, may the Contractor 
under the terms of the subcontract, or under the terms of any 
existing laws or regulations, arbitrarily withhold monies due 
the Subcontractor, with no justification except the reiteration 
of a dispute previously decided and rejected? 
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We stand ready to take every action with you to expedite the formality 
of arbitrating these matters. In the meantime and until decision is 
reached herein, it is sincerely suggested that you do not withhold any 
monies rightfully due us, for any purpose. If you do, you will leave us 
with no recourse but to demand interest thereon from the true due date 
thereof. 
Pursuant to the terms of Article VIII of our subcontract and the require- 
ments of the STANDARD FORM OF ARBITRATION PROCEDURE as 
issued by the American Institute of Architects, we are electing to have 
this arbitration administered by the American Arbitration Association, 
and we are Simultaneously herewith mailing a copy of this demand for 
arbitration to that association. 
Very truly yours, 
HARRY ALEXANDER, INC. )A Joint 


E. C. ERNST, INC. ) Venture 
By: /s/ Robert W. McChesney 
RWM:LH Authorized Representative. 
cc-American Arbitration Assn. 
Mr. Selman 
Mr. McC. Jr. 
Mr. McC. Sr. 
Mr. Ernst 
Mr. Wise 
Mr. Brickerd 
128 [ Filed September 30, 1957] Alexander-Ernst Exhibit #13 


TOMPKINS-JONES 


March 29th, 1957 

American Arbitration Association 
477 Madison Avenue 
New York 22, N. Y. In re: Demand for Arbitration of 14 March 1957 
by Harry Alexander, Inc., & E.C. Ernst, 
Inc., Joint Venturers under Subcontract 
1132-4 dated 9 July 1954 with Tompkins- 
Gentlemen: Jones 

Reference is made to letter of 14 March 1957 addressed to your 
Association, together with letter of even date addressed to Tompkins- 


Jones and forwarded as an enclosure to your letter, both of which demand 
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an “arbitration” pursuant to Article VIII of the subcontract. 

Pursuant to Paragraph 2 of the Standard Form of Arbitration 
Procedure referred to in such subcontract, Tompkins-Jones, the party 
upon whom the demand is being made, desires to submit the following 
reply: 

1. As to question designated as "controversy (a)" by Alexander- 
Ernst, reading: 

"(a) Since a duly constituted Panel of Arbitrators found that 

there is no evidence of a dispute between Tompkins-Jones and 

Alexander-Ernst in regard to the performance of the work de- 

scribedas'Items 1 to 13', may the Contractor now create a 

dispute on the same facts in regard to the same items of work?" 
It is submitted that Paragraph 1 of the 1ward of Arbitrators dated 20 
November 1956 and designated as Case No. C-12243, WASH-C-1-56 
holding that there was no dispute between TOMPKINS-JONES and 
ALEXANDER-ERNST and dismissing ALEXANDER-ERNST as a party, 
implied by such decision that the furnishing and installation of work 
called for in items 1 through 13 must be an obligation of Alexander-Ernst 
as the electrical subcontractor, since such work was not included within 
the specific terms of the LLOYD E. MITCHELL,INC. mechanical sub- 
contract (See Paragraph 2 of the Award) and since TOMPKINS-JONES, 
as prime contractor, sublet all of its electrical and mechanical work 
(part of which is the work in dispute) to the two above-named sub- 
contractors. 

129 2. As to question designated as "controversy (b)" by Alexander- 
Ernst, reading: 
"(b) Without regard to the subject matter of subparagraph (2) 
above, since the items of work described as 'Items 1 to 13' 
are not a requirement of the Subcontractor under the terms of 


its subcontract, and further since the Prime Contractor has 





made such affirmative determination in the past, may the 





Cont ractor now create a dispute on the same facts in regard 


to the same items of work?" 
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It is submitted that Award of Arbitrators decision No. C-12243, WASH-C- 
% 1-56, dated 20 November 1956, determined only that the furnishing and 
installation of the work in Items 1 through 13 was not an obligation of 
LLOYD E. MITCHELL, INC. the mechanical subcontractor, and that by 
so doing, implied that the obligation was that of the other subcontractor 


who undertook to perform that portion of the work for ‘an ‘on behalf of 
the prime contractor, and that that other subcontractor was ALEXANDER- 
ERNST, the electrical subcontractor. Further, by the admission of 
. ALEXANDER-ERNST in the first paragraph of page 3 of his letter of 14 
March 1957 addressed to this company in stating: 
"Since the subject matter of the alleged dispute is not one under 
the jurisdiction of the owner or Contracting Officer, it is proper 
for settlement by arbitration***" 
It would seem to be clear that no contention is made that the item of work 
in question is not required by the prime contract, and certainly under the 
’ broad terms of Article If of the subcontract it cannot be contended that the 
subcontractor did not assume the full obligations of the prime contractor 
with reference to his particular section of the work. 
3. As to question designated as "controversy (c)"" by Alexander- 
g Ernst, reading: 
die "(c) In view of items (a) and (b) above, may the Contractor 
under the terms of the subcontract, or under the terms of any 
existing laws or regulations, arbitrarily withhold monies due 
the Subcontractor, with no justification except the reiteration 
of a dispute previously decided and rejected?" 
It is submitted that the withholding of monies alleged to be due by the sub- 


contractor is consistent with Award of Arbitrator's decision C-12243, 


Ls WASH-C-1-56 mentioned above in that if such work is not within the terms 
h of the LLOYD E. MITCHELL, INC. mechanical subcontract, it must be 
130 considered to be within the obligations of the electrical subcontract, 


and therefore the method being utilized by the prime contractor is not 
uncommon in contractual procedures practiced in the construction 


industry. 
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4. As stated by ALEXANDER-ERNST in the last paragraph of 

their letter to your Association, it is believed that your files already 
contain the pertinent documents, papers and exhibits necessary for the 
consideration of the subject raised; however, the prime contractor will 
be glad to supplement the record upon your request. 

Respectfully submitted, 

TOMPKINS-JONES 


; J. Slater Davidson, Jr. 
JSD/mk Project Manager 


cc: Alexander-Ernst 


131 [ Filed September 30, 1957] Alexander-Ernst Exhibit #14 
AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR 
Commercial Arbitration Tribunal 
In the matter of the Arbitration between ) 
HARRY ALEXANDER, INC. AND E. C. ERNST,INC. ) Award of 


(A Joint Venture) ) Arbitrators 
-and- ) 
TOMPKINS-JONES (A Joint Venture) ) 


WE, THE UNDERSIGNED ARBITRATORS, having been designated 
in accordance with the Arbitration Agreement entered into by the above- 
named Parties, and dated the 9th day of July, 1954, and having been duly 
sworn and having duly heard the proofs and allegations of the Parties, 
AWARD, as follows: 

1. That, the prior arbitration award dated November 20, 1956 

in the Matter of the Arbitration between Tompkins-Jones and 

Lloyd E. Mitchell, Inc. and Alexander-Ernst, Inc., does not 

preclude the present panel of arbitrators from deciding the dis- 

pute presented in the present proceeding on its merits. 

2. That, it is not the obligation of Alexander-Ernst, under its 

subcontract with Tompkins-Jones, to furnish or install any of 

the work called for in "Items 1 to 13" referred to in the letter 

of Alexander-Ernst to Tompkins-Jones, dated March 14, 1957 

and having as its subject, "Demand for Arbitration." 


g 


Ai 
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2. That, in accordance with the agreement of the parties, 

the administrative fees and expenses of the American Arbitration 

shall be shared equally. 

/s/ J. Warren Madden 

/s/ Nathan Cayton 
Dated: June 25, 1957 /s/ Alan Y. Cole 
DISTRICT OF COLUMBIA _ SS: 

On this 25th day of June, 1957, before me personally came and 
appeared J. WARREN MADDEN, NATHAN CAYTON, AND ALAN Y. 
COLE, to me known and known to me to be the individuals described 
in and who executed the foregoing instrument and they acknowledged 


to me that they executed the same. 


/s/ Harry L. (Megible 
CASE NO. 12635; WASH C-5-57 Notary Public 


132 [Filed October 8, 1957] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
Now comes the plaintiff, by its attorneys, and moves this Court 
for summary judgment for the relief prayed in its Complaint filed herein 
on the ground that there is no genuine issue of material fact and it is 
entitled to judgment as a matter of law, all as more fully appears in the 
plaintiff's Memorandum of Points and Authorities in support of Plain- 
tiff's Motion for Summary Judgment and in opposition to defendants’ 
Motion for Summary Judgment, attached hereto. 
/s/ O. P. Easterwoad;:Jr. 
/s/ Alan Johnstone | 


[Certificate Of Service ] 


133 [Filed October 8, 1957] 


PLAINTIFF'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT AND IN 
OPPOSITION TO MOTIONS FOR SUMMARY 
JUDGMENT OF BOTH DEFENDANTS 


1. Jurisdiction is founded upon the general equity powers of this 
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Court to entertain interpleader action for the prevention of multiplicity 
of suits, the conflicting claims of the defendants against plaintiff being 
in excess of $3,000. Jurisdiction is also founded on the Federal Inter- 
pleader Act, Sections 1335 and 2361 of Title 28, U.S. Code, there being 
a diversity of citizenship among the claimants to the funds held by 
plaintiff. 

2. Plaintiff is a joint venturer, consisting of Charles H. Tompkins 
Company, a corporation organized and existing under the laws of the 
District of Columbia and J. A. Jones Construction Company, a cor- 
poration organized and existing under the laws of the State of North 
Carolina, hereinafter for brevity called '"'Tompkins-Jones." 

134 3. Defendant Lloyd E. Mitchell, Inc., is a corporation organized 
and existing under the laws of the State of Maryland, hereinafter for 
brevity called "Mitchell"; and that the defendant, Harry Alexander, Inc., 
a corporation organized and existing under the laws of the State of New 
York and E. C. Ernst, Inc., a corporation organized and existing under 
the laws of the District of Columbia performed the subcontract herein- 
after identified as a joint venture, hereinafter for brevity called 
"Alexander-Ernst". 

4. On or about 22 June 1954 plaintiff entered into contract No. 
DA-18-020-Eng-736 with the Corps of Engineers, U.S. Army, for the 
construction of an Operation Building and Appurtenant Facilities on NSA 
Construction Project Site, Fort Meade, Maryland. 

| 2). Prior to entering into such contract with the United States 
Government, plaintiff received bids or quotations in writing from each 
of the defendants, the defendant Mitchell offering to perform all of the 
work described in certain sections and comprising the mechanical work 
which was set forth in the Government plans and specifications for and 
instead of plaintiff, and defendant Alexander-Ernst offering to perform 
all of the work described in certain sections and comprising the elec- 
trical work which was set forth in the Government plans and specifications 
for and instead of plaintiff. 
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6. Asa result of defendants' respective bids or quotations, 
plaintiff entered into subcontracts with each of said defendants, incor- 
porating by reference as work descriptions in such subcontracts, the 
sections of the Government plans and specifications applicable to each 
defendant's work specialty, and in exact accordance with their respective 

135 bids or quotations (with minor exceptions not pertinent to this 
cause of action. ) 

7. The defendant Mitchell's subcontract, dated 2 July 1954 and 
numbered 1132-1, provided that Mitchell was to perform for and on 
behalf of the plaintiff, and in accordance with his bid or quotation, all of 
the so-called mechanical work required by the Government plans and 
specifications. 

8. The defendant Alexander-Ernst's subcontract, dated 9 July 
1954 and numbered 1132-4, provided that Alexander-Ernst was to per- 
form for and on behalf of the plaintiff, and in accordance with its bid or 
quotation, all of the so-called electrical work required by the Govern- 
ment plans and specifications. 

9. Subsequent to the execution of the subcontracts with the defen- 
dants above mentioned, a dispute arose between defendants Mitchell 
and Alexander-Ernst as to which subcontract required the performance 
of certain work, hereinafter called "motor control devices" and de- 
scribed fully in plaintiff's Exhibit #1 to plaintiff's Complaint, each defen- 


dant claiming that it was not required to perform the work. 
10. Thereafter, on 5 May 1956, defendant Mitchell demanded arbi- 
tration pursuant to the provisions of his subcontract with the plaintiff 


between plaintiff and himself and between himself and defendant Alexander- 
Ernst, and plaintiff made formal demands that the defendant Alexander- 
Ernst be brought into such arbitration proceedings. 
136 11. Such arbitration was duly held and convened on 20 November 

1956 and the decision of the Tribunal, numbered C-12243, WASH-C-1- 
36 was as follows: 

1. That, while the cross-demand of TOMPKINS-JONES, dated 

June 25, 1956, sought to make HARRY ALEXANDER, INC. and 
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E.C. ERNST, INC., a joint venture hereinafter called 

ALEXANDER-ERNST, 2 party to this arbitration, there 

is no evidence before the arbitrators in this proceeding 

of any dispute between TOMPKINS-JONES and ALEXANDER- 

ERNST which gives the arbitrators jurisdiction over 

ALEXANDER-ERNST, and the motion of ALEXANDER- 

ERNST to be dismissed as a party to this arbitration is 

granted. 

2. That it.is not the contractual obligation of LLOYD E. 

MITCHELL, INC. under the above described subcontract 

to furnish or install any of the work called for in Items 1 

through 13 of the letter from LLOYD E. MITCHELL, INC. 

to TOMPKINS-JONES dated May 25, 1956, calling for this 

arbitration. 

3. TOMPKINS-JONES shall pay to LLOYD E. MITCHELL, 

INC. , the actual cost of materials and labor incurred by 

LLOYD E. MITCHELL, INC., in the performance of the 

obligations described in paragraph 2 of this award, plus 

applicable insurance, taxes and welfare funds, with no 
charge for overhead or profit. 
12. The real dispute submitted to the Arbitrators by both defen- 
dant Mitchell and the plaintiff was which one of said defendants was 
required to perform the work described in Exhibit #1 to plaintiff's 
complaint, whereas the decision of the Arbitrators exceeded their 
powers and imperfectly executed them and therefore did not bind the 
‘plaintiff. Neither defendant Mitchell nor Alexander-Ernst contends 

that the motor control devices were not subcontracted to one or the 

other of them, and the decision of the Arbitrators was not a definite 

award upon the subject matter submitted and this award should be 

vacated. Nevertheless, thereafter, plaintiff made certain payments on 

137 account of the cost of the items set forth in Exhibit #1 to plaintiff's 

complaint to the defendant Mitchell for the account of defendant Alexander- 
Ernst. 
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.- 13. Subsequent to this arbitration decision plaintiff immediately 
deducted the cost of the work described in Exhibit #1 to plaintiff's 
complaint and the amount to be deposited with this Honorable Court 


id 


from funds otherwise due from defendant Alexander-Ernst and said 
defendant thereupon requested arbitration by letter of 14 March 1957, 
asking that the following three questions be determined: 


"(a) Since a duly-constituted Panel of Arbitrators found 
that there is no evidence of a dispute between Tompkins-Jones 
and Alexander-Ernst in regard to the performance of the work 
described as 'Items 1 to 13', may the Contractor now create 
a dispute on the same facts in regard to the same items of 


work? 


'(b) Without regard to the subject matter of subparagraph 
(a) above, since the items of work described as ‘Items 1 to 13' 
are not a requirement of the Subcontractor under the terms of 
its subcontract, and further since the Prime Contractor has 
made such affirmative determination in the past, may the 
Contractor now create a dispute on the same facts in regard 


to the same items oi work? 


"(c) In view of Items (a) and (b) above, may the Contractor 
under the terms of the subcontract, or under the terms of any 
existing laws or regulations, arbitrarily withhold monies due 
the Subcontractor, with no justification except the reiteration 


of a dispute previously decided and rejected?" 


138 14. Pursuant to such request for arbitration on the three questions 
set forth in paragraph (13) hereof, arbitration was held and Arbitration 
Award No. 12635; WASH C-5-57 was duly made on 25 June 1957, reading 
as follows: 

"1, That, the prior arbitration award dated November 20, 1956 
in the Matter of the Arbitration between Tompkins-Jones and 


Lloyd E. Mitchell, Inc. and Alexander-Ernst, Inc., does not 
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preclude the present panel of arbitrators from deciding 

the dispute presented in the present proceeding on its 

merits. 

"2. That, it is not the obligation of Alexander-Ernst, 

under its subcontract with Tompkins-Jones, to furnish 

or install any of the work called for in ‘Items 1 to 13' 

referred to in the letter of Alexander-Ernst to Tompkins- 

Jones, dated March 14, 1957 and having as its subject, 

‘Demand for Arbitration’. 

15. It is evident that the decision of the Arbitration Tribunal 
set forth in the preceding paragraph and the decision mentioned in 
paragraph 12, supra, were not responsive to the questions submitted 
for arbitration and that therefore such tribunals exceeded authority and 
imperfectly executed it and their awards should therefore be vacated. 
Texoma Natural Gas Co. v. Oil Workers I. U., 58 F.Supp. 132, af- 
firmed 146 F.(2d) 62, cert. denied 324 U.S. 893, 89 L. Ed. 2004; 
Goodali-Sanford, Inc. v. United Textile Workers, 233 F.(2d) 104, 9 
USC 1d). 

16. Plaintiff, as prime contractor, subcontracted all of the 
mechanical and all of the electrical work to the defendants, including 
the work described in Exhibit #1 to plaintiff's Complaint. This fact has 
not been disputed either by defendant or by the two arbitration decisions 
set forth, supra. The sole dispute is which one of the defendants is 

139 © required to perform the said work. Although plaintiff was required 
to participate in two arbitrations by virtue of a formal request of each 
defendant, the present arbitration record indicates that neither defen- 
dant is required to perform the work. This is a non-sequitor when it 
must be concluded from all affidavits in support of motions for summary 
judgment and from the Arbitration Decisions themselves that the work 
described in Exhibit #1 to plaintiff's Complaint was in fact sublet to one 
or the other of the two defendants. Plaintiff is entitled to the decision of ‘ 
this Honorable Court in interpleader to determine which of said defen- 
dants is obligatedto perform such work under his subcontract. 
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17. Final payment has not been made on either of the defend- 
ants’ subcontracts. Plaintiff is in possession of funds deducted from the 
contract price of both defendants equal to the amount sought to be paid 
into the registry of this Court, and has backcharged both of defendants 
in the amount of $77, 636, and will retain such sums, awaiting the de- 
‘ cision of this Honorable Court as to which of said defendants is required 
to perform the motor control work under its subcontract with plaintiff. 
18. By reason of the foregoing, plaintiff is in doubt as to which 
: defendant is required to perform the motor control device work and 
therefore is entitled to be paid. The work has been performed in part 
by each defendant. Upon a determination by the Court and the disburse- 
ment of the funds in accordance therewith, plaintiff requests that it be 
140 relieved and acquitted of all further liability in the premises, 
28 USC 1335, 1397, 2361; Ball Construction Co. v. Jacobs, 140 F.Supp. 
60; McGraw v. Sherman Plastering Co., 60 F. Supp. 504; 30 Am. Jur. 226. 
. Respectfully submitted, 
McNUTT, DUDLEY and EASTERWOOD 
By /s/ O. P. Easterwood, Jr. 
/s/ Alan Johnstone 


" Attorneys for Plaintiff 
141 [Filed October 8, 1957] 
AFFIDAVIT OF J. SLATER DAVIDSON, JR. 
. IN SUPPORT OF PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 


J. Slater Davidson, Jr., being first duly sworn, deposes and says: 

1. That he is employed by Tompkins-Jones, plaintiff herein, as 
the project manager for the construction of the facilities described in 
paragraph #4 of the Complaint. 

2. That he has read the Memorandum of Points and Authorities 
: in Support of Plaintiff's Motion for Summary Judgment and In Opposition 
A to Motions for Summary Judgment of Both Defendants, that he is familiar 

with the facts described therein and that such facts are true to his own 








knowledge. 


/s/ J. Slater Davidson, Jr. 


[JURAT ] 


142 [Filed October 8, 1957] 


MOTION TO DEPOSIT FUNDS 
IN REGISTRY OF COURT 


Comes now the plaintiff, through his attorneys, and moves this 
Honorable Court for permission to deposit the sum of $77, 636.00, or 
in lieu thereof a bond in such amount with good and sufficient surety, 
in the registry of this Court pursuant to the prayer of his complaint 
filed herein and in accordance with 28 USC 1335. 

/s/ O.P. Easterwood, Jr. 


/s/ Alan Johnstone 
Attorneys for Plaintiff 
[Certificate Of Service ] 


143 [Filed October 22, 1957] 


DEFENDANT ALEXANDER-ERNST'S OPPOSITION 
TO PLAINTIFF'S MOTIONS FOR SUMMARY JUDGMENT 
AND FOR PERMISSION TO DEPOSIT FUNDS IN THE 
REGISTRY OF THE COURT 


Comes now the defendant Alexander-Ernst, a Joint Venture, by 
its attorneys, and in opposition to the plaintiff's Motions for Summary 
Judgment and for Permission to Deposit Funds in the Registry of the 
Court says that: 

1. Two arbitration proceedings have concluded with finality the 
issues now sought to be re-litigated by the plaintiff. Through the spurious 
technique of an action in interpleader the plaintiff is seeking to have the 
Court write a contract which will bind one of the defendants. Two arbi- 
tration proceedings resulted in final decisions that neither of the defend- 
ants was required to perform the disputed work. 
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2. This defendant has no direct interest in the funds referred to by 
the plaintiff in its Motions and/or Points and Authorities, insofar as they 
relate to the work listed in the Complaint herein, as is more fully set 
forth in the Motion for Summary Judgment previously filed herein by 
this defendant as well as the Memorandum and Affidavit in support 
thereof. 

144 3. The belated and unseasonable challenges to the decisions of 
the arbitrators dated November 20, 1956 and June 25,1957, are barred 
as a matter of law under the doctrines of res judicata, estoppel, waiver, 
laches and as a matter of contract inter partes. 

This defendant, therefore, requests that the Court deny plaintiff's 
Motions for Summary Judgment and for Permission to Depositfunds in 
the Registry of the Court for the foregoing reasons and as more’ fully 
developed in the attached Memorandum. 


CHASE & McCHESNEY 
By: /s/ Robert W. McChesney, Jr. 
~ << = an = 


1216 Wyatt Building 
Washington 5, D. C. 


/s/ Robert:W. McChesney, Jr. 
Robert R. Hendon 

Investment Building 
Washington 5, D. C. 


Attorneys for Alexander-Ernst 
[Certificate Of Service ] 


145 [Filed October 22, 1957] 


LLOYD E. MITCHELL, INC.'S MEMORANDUM OF POINTS 
AND AUTHORITIES IN OPPOSITION TO THE PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 


1. Affidavit of George F. Michel, previously filed herein, in 
support of this Defendant's Motion to Dismiss or for Summary Judgment. 

2. Affidavit of George F. Michel filed herewith. 

3. The written Contract dated July 2, 1954 between this Defendant, 
Lloyd E. Mitchell, Inc., and Tompkins-Jones, a copy of which has been 


filed herein, is unambiguous. Negotiations of the parties prior thereto 
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are, consequently, merged into the written Contract and are irrelevant 


and inadmissible in these proceedings. 

Brawley v. U. S., 96 U.S. 168, 24 L. ed 622; 

Restatement, Contracts, Secs. 234, 447. 

4. The Plaintiff claims that the decision of the arbitrators made * 
‘on November 20, 1956 was not responsive to the questions submitted for 
‘arbitration and that, therefore, such triounal exceeded its authority and 
imperfectly executed it. The exhibits previously filed herein show con- 
clusively that such is not the case. By its letter dated December 5, 1956, 
the Plaintiff stated that it would comply with the decision of the Ameri- 
can Arbitration Association (Mitchell Exhibit E to the Affidavit of 
George F. Michel). In addition, this claim of the Plaintiff was not made 

. 146 within three (3) months from November 20, 1956, as is required 

by the statute (9 U.S.C. Sec. 12). 


FRANK, BERNSTEIN, GUTBERLET & 
CONAWAY 


By /s/ Howard H. Conaway 
1508 First National Bank Bldg. 
Baltimore 2, Maryland 


/s/ Milton M. Gottesman 
Wyatt Building 
Washington, D. C. 


Attorneys for Lloyd E. Mitchell, Inc. 
[Certificate Of Mailing] 


147 [Filed October 22, 1957] 


AFFIDAVIT OF GEORGE F. MICHEL IN 
OPPOSITION TO THE PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 


STATE OF MARYLAND, CITY OF BALTIMORE, To Wit: 

GEORGE F. MICHEL, being duly sworn, deposes and says: 

1. That ne is a Vice President of the Defendant, Lloyd E. Mitchell, oO 
Inc., and has personal knowledge of the matters and facts set forth herein. ‘ 
That he has read and understands the Motion for Summary Judgment filed 


herein by the Plaintiff and the Plaintiff's Memorandum of Points and 
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Authorities in support of Plaintiff's Motion for Summary Judgment and 
in opposition to Motions for Summary Judgment of both Defendants. 

2. That Lloyd E. Mitchell, Inc. did not, on May 5, 1956, demand 
arbitration with the Plaintiff between the Plaintiff and Lloyd E. Mitchell, 
Inc. and between Lloyd E. Mitchell, Inc. and the Defendant, Alexander- 
Ernst, as will more fully appear from Mitchell Exhibit B previously 
filed herein as an exhibit to the Affidavit of this deponent. That Lloyd 
E. Mitchell, Inc. at that time had no contractual relation with the De- 
fendant, Alexander-Ernst, and cc.ald not have demanded arbitration with 
Alexander-Ernst. 

3. The real and only dispute submitted to the arbitrators by 
Lloyd E. Mitchell, Inc. was whether it was the contractual obligation 
of Lloyd E. Mitchell, Inc., under the Agreement between it and the 

148 Plaintiff dated July 2, 1954, to furnish or install any of the work 
called for in Items 1 through 13 of the letter from Lloyd E. Mitchell, 
Inc. to Tompkins-Jones dated May 25,1956. Lloyd E. Mitchell, Inc. 
contends that the motor control device work (the work set forth on Ex- 
hibit No. 1 to the Complaint) was not contracted to it and the decision 
of the arbitrators was a definite award upon the subject matter submitted 
to them. 

4. That the Plaintiff has not back charged Lloyd E. Mitchell, Inc. 
in the amount of $77, 636. 00. 

5. That the motor control device work (the work set forth on 
Exhibit No. 1 to the Complaint) has been performed solely by Lloyd E. 
Mitchell, Inc. and its sub-contractors and that the Defendant, Alexander- 
Ernst, has not performed any of said work except as a sub-contractor 
of Lloyd E. Mitchell, Inc., for which sub-contracted work Lloyd E. 
Mitchell, Inc. has paid Alexander-Ernst. 


/s/ George F. Michel 


[JURAT] 
[Oct. 16, 1957 ] 
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[Filed October 22, 1957] 


MEMORANDUM IN OPPOSITION TO PLAINTIFF'S 
MOTIONS FOR SUMMARY JUDGMENT AND FOR 


PERMISSION TO DEPOSIT FUNDS IN THE REGISTRY OF 
THE COURT 


Plaintiff's Memorandum consists primarily of repetition of its 
Complaint. The only new matter now presented to the Court by plaintiff 
is contained in paragraphs 12 through 17 and these new contentions may 
be subdivided into three points: 

1. That defendants Mitchell and Alexander-Ernst allegedly agree 
to the fact that the work in dispute was contracted by the plaintiff herein 
to one or the other of the said defendants and that the two arbitration de- 
cisions established this fact. (See paragraphs 12 and 16 of plaintiff's 
Memorandum). 

2. That the only dispute submitted for decision in the first arbi- 
tration proceeding was "which one of said defendants was required to 
perform the work" involved in this proceeding; and that since the arbi- 
trators failed to say that one of the defendants herein is responsible for 
such work, the first arbitration decision was beyond the power of the 
arbitrators and "imperfectly executed." 

3. That the questions set forth in defendant Alexander-Ernst 
letter of March 14, 1957 and which questions were to be determined by 
the arbitrators in hearing on June 18 and June 19, 1957, were not in fact 
the questions which said arbitrators decided and that, therefore, the de- 
cision in the second arbitration was not responsive, exceeded the author- 
ity of the arbitrators and was "imperfectly executed." 

150 NONE OF THESE CONTENTIONS HAS ANY MERIT 

1. As to the first point, denoted ''I"' above, the defendant Alexan- 
der-Ernst has at no time been in a legal position to advise, contend or 
deny as to what work was subcontracted or not subcontracted to any or 


all of the other subcontractors involved in this work, except, of course, 


that work which was and is the subject matter of the subcontract between 
Tompkins-Jones as general contractor and itself as the electrical sub- 


contractor. This defendant obviously is and always has been a stranger 
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to any other subcontracts entered into by the wlaintiff herein and other 
parties and this defendant has no legal connection or relation with the 
subject matter of this litigation other than as prescribed in its own sub- 
contract with the plaintiff herein. Presumably, the co-defendant Mitchell 
is in exactly the same poSition, its only legal relationship being that 
which arises under its subcontract with Tompkins-Jones, the plaintiff 
herein. 

A careful search of the documents which were involved in the two 
arbitration proceedings and the two decisions of such proceedings, fail 
to disclose any finding that the general contractor, the plaintiff herein, 
subcontracted all of the mechanical and all of the electrical work either 
to these defendants or to anyone. Indeed, the record fails to disclose any 
evidence upon which such a finding could be based. 

Accordingly, it is mere folly for the general contractor to say, "I 
intended to subcontract this work to somebody, you know I did and, there - 
fore, one of you is obligated to perform the work." 

As a matter of fundamental legal and practical thinking, neither of 
the co-defendants herein has any business whatsoever telling the general 

151 contractor anything about any subcontract other than its own. The 
plaintiff Tompkins-Jones, however, has repeatedly attempted to proceed 
on the premise that all of the work covered by the general contract must 
have been subcontracted for performance by someone other than Tompkins- 
Jones; and the plaintiff has further continuously attempted to saddle each 
of the co-defendants herein with the proposition that, therefore, one of 
them mustbe obligated to perform this work. Further, as far back as 
June 25, 1956, the plaintiff Tompkins-Jones set forth the following lan- 
guage in a letter signed by its Project Manager: 

"A-2. Since the parties agree that all of the disputed work 

is required under the prime contract and that each item thereof 

is required under the mechanical subcontract or under the elec- 

trical subcontract, ............ what portion of the disputed work 

[is each] obligated to perform?" (Emphasis added). See Alexander- 

Ernst exhibit #5, page 3, attached to its Motion for Summary Judg- 
ment previously filed herein. 
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The Court's attention is directed to the response which the above 
quoted language drew from this defendant on July 5, 1956: 

"In addition to the foregoing, we take exception to the state- 
ments contained in paragraph labeled 'A-2' wherein 

it is alleged that the undersigned has agreed as to which com- 

panies are responsible for the performance of certain work. We 

have never made any such agreements or admissions." Alexander- 

Ernst Exhibit #6. 

2. Counsel for the plaintiff are seeking to reconstruct the situation 
in such a way as to support their present arguments, but a reconstruc- 
tion based upon careful examination of the documents leading up to the 
first arbitration of October 1956 produces a more accurate and true pic- 
ture. In May 1956 defendant Mitchell demanded arbitration in a letter to 
the plaintiff Tompkins-Jones and set out Items 1 to 13 as the questions 
to be answered by the arbitration. (Alexander-Ernst Exhibit #4.) In June 
1956 the plaintiff Tompkins-Jones, with reservations not here pertinent, 
accepted defendant Mitchell's statement of the issues and affirmatively 
raised the following question for arbitration: "A-1. May the contractor 
require of both subcontractors the arbitration and settlement of the dis- 


pute herein described, in one and the same proceeding?" (Alexander- 
Ernst Exhibit #5, page 2.) 
The arbitrators answered the question raised by Tompkins-Jones 


(and designated by them as "A-1") in the first paragraph of the Arbitration 
Award of November 20, 1956: 
"That, while the cross-demand of Tompkins-Jones, dated 
June 25, 1956, sought to make Harry Alexander, Inc. and E. C. 
Ernst, Inc.a joint venture hereinafter called Alexander-Ernst, 
a party to this arbitration, there is no evidence before the arbi- 
trators in this proceeding of any dispute between Tompkins-Jones 
and Alexander-Ernst which gives the arbitrators jurisdiction over 
Alexander-Ernst, and the motion of Alexander-Ernst to be dis- 
missed as a party to this arbitration is granted." (Alexander- 
Ernst Exhibit #8. ) 
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3. Nearly two months after the first arbitration decision, the 
plaintiff herein, Tompkins-Jones, for the first time since the subcontract 
between it and Alexander-Ernst was made (July 9, 1954) took the unquali- 
fied position that the defendant Alexander-Ernst was required to perform 
the work in dispute. (Alexander-Ernst Exhibit #9, letter of January 14, 
1957. ) 

In spite of this assertion by the plaintiff that defendant Alexander- 
Ernst has a contract obligation to perform Items 1 to 13; in spite of the 
statement by Alexander-crnst, referring to the same work, that it was 
not obligated so to perform (Alexander-Ernst Exhibit #10); and in spite 
of statements by Alexander-Ernst to the same effect in its demand for 
Arbitration (Alexander-Ernst Exhibit 12, page 2, paragraphs 4 and 5); 
the plaintiff now urges that the question of such obligation on the part of 
Alexander-Ernst was not before the second arbitration proceeding in 

153 June 1957. Two additional exhibits, Alexander-Ernst Exhibits 
#15 and #16 are attached hereto and even more clearly show that the 
very essence of the dispute submitted to the second arbitration was a 
question of whether or not the defendant Alexander-Ernst was obligated 
to perform the work involved in Items 1 to 13. 

Plaintiff now relies upon a quotation of the questions presented to 
the arbitrators as set forth in Alexander-Ernst's original Demand for 
Arbitration (Alexander-Ernst Exhibit #12, page 3), and, in effect, 
argues that since the decision of the arbitrators dated June 25, 1957 
does not formally answer those questions in the original form in which 
they were phrased by this defendant, the Arbitration Award is "not 
responSive .......... and therefore such tribunals exceeded authority 
and imperfectly executed it and their Award should therefore be vacated." 

It is unnecessary to debate the interpretation of the questions 
presented in the Alexander-Ernst Demand for Arbitration. The plaintiff 
itself, undoubtedly recognizing the fact that the second arbitration pro- 
ceeding should be used by it in order to impose liability upon this defen- 
dant forthe workin question, added to the formal statement of issues by 
its response thereto dated March 29, 1957. (Alexander-Ernst Exhibit #13). 
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Under paragraph 2 of the Standard Form of Arbitration Procedure 
(Alexander-Ernst Exhibit #1) entitled "Statement of the Controversy" 
Tompkins-Jones submitted this letter and made the following statements, 


thereby defining and expanding the issues presented to the panel: 
" It is submitted that Paragraph 1 of the Award of Arbitrators 
dated 20 November 1956 and designated as Case No. C-12243, 
WASH-C-1-56 holding that there was no dispute between Tompkins- 
Jones and Alexander-Ernst and dismissing Alexander-Ernst as a 


154 party, implied by such decision that the furnishing and installa- 





tion of work called for in Items 1 through 13 must be an obligation 
of Alexander-Ernst as the electrical subcontractor, since such 
work was not included within the specific terms of the Lloyd E. 
Mitchell, Inc. mechanical subcontract (See Paragraph 2 of the 
Award) and since Tompkins-Jones, as prime contractor, sublet 
all of its electrical and mechanical work (part of which is the work 
in dispute) to the two above-named subcontractors." (Emphasis 
added. ) 
*e * * * * * oe 

"It is submitted that Award of Arbitrators decision No. 
C-12243, WASH-C-1-56, dated 20 November 1956, determined 
only that the furnishing and installation of the work in Items 1 
through 13 was not an obligation of Lloyd E. Mitchell, Inc. the 
mechanical subcontractor, and that by so doing, implied that the 
obligation was that of the other subcontractor who undertook to 
perform that portion of the work for and on behalf of the prime 
contractor, and that that other subcontractor was Alexander- 
Ernst, the electrical subcontractor. (Alexander-Ernst Exhibit 
#13.) (Emphasis added. ) 





It is perfectly clear, therefore, that any reasonable analysis of “ 
the situation must produce the conclusion that the arbitration proceeding : 
of June 18 and June 19, 1957 was presented with the questions, first, did . 


the original arbitration preclude this panel from considering the merits 


as to whether Alexander-Ernst is obligated to perform the work in Items 
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1 to 13, and, second, if not, is Alexander-Ernst so obligated or not? 
The award of the second panel of arbitrators (Alexander-Ernst Exhibit 
#14) very clearly, properly and accurately answered those questions: 
"That, the prior arbitration award dated November 20, 1956 
in the Matter of the Arbitration between Tompkins-Jones and 
Lloyd E. Mitchell, Inc. and Alexander-Ernst, Inc., does na 
preclude the present panel of arbitrators from deciding the dis- 
pute presented in the present proceeding on its merits." 

155 "That, it is not the obligation of \lexander-Ernst, under its 
subcontract with Tompkins-Jones, to furnish or install any of the 
work called for in 'Items 1 to 13" referred to in the letter of 
Alexander-Ernst to Tompkins-Jones, dated March 14, 1957 and 
having as its subject, "Demand for Arbitration." 

Respectfully submitted, 
CHASE & McCHESNEY 


By: /s/ Robert W. McChesney, Jr. 
1216 Wyatt Building 
Washington 5, D. C. 


/s/ Robert R. Hendon 
Investment Building 
Washington 5, D. C. 


Attorneys for Alexander-Ernst 


156 [Filed October 22, 1957] Alexander-Ernst 


HARRY ALEXANDER, INC. Bsnioit #15 
E. C. ERNST, INC. 
February 6, 1957 
REGISTERED MAIL 
Tompkins-Jones ican 
1737 K Street, N. W. 
Washington 6, D. C. Attention: Mr. J. S. Davidson, Jr. 


Project Manager 
Gentlemen: 


This will acknowledge receipt of your registered letter of January 14, 
1957, subject as above, in which you make reference to the Award of the 


Commercial Arbitration Tribunal of the American Arbitration Association, 
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dated November 20, 1956, in the matter of the arbitration between 
Tompkins-Jones and Lloyd E. Mitchell, Inc., and Alexander-Ernst. 
In your said registered letter of January 14th you make further reference 
to the requirement for the performance of certain work. 
You are hereby advised that the first numbered paragraph of the re- 
ferred-to Award of the Panel of Arbitrators completely reaffirms our 
contention that the undersigned is not required to perform this work. 

Very truly yours, 


HARRY ALEXANDER, INC. ) A Joint 
E. C. ERNST, INC. ) Venture 
BY: 
Robert W. McChesney 
Authorized Representative. 


RWM:LH 


cc- Mr. Selman 
Mr. McC. Jr. 
Mr. Wise 
Mr. Ernst 
Mr. Brickerd 
File 


137 [Filed October 22, 1957] Alexander-Ernst 


TOM PKINS-JONES Exhibit #16 
(A Joint Venture) 
1737 K Street, Northwest 
Washington 6, D. C. 


February 15, 1957 


Alexander-Ernst 
Investment Building 
Washington, D. C. Sub: Mechanical-Electrical Dispute 


Gentlemen: 

We acknowledge your letter of February 6, 1957 in response to 
ours of January 14th. We do not agree with the conclusions stated in 
your said letter. We adhere to the position taken in our letter of 
January 14,1957, and will expect you to comply with it. 

Very truly yours, 
TOMPKINS-JONES 


J. Slater Davidson, Jr. 
Project Manager 
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158 [ Filed November 4, 1957] 


ORDER 


The plaintiffs Charles H. Tompkins Company and J. A. Jones 
Construction Company, jeimt-vernturers, having filed herein a Complaint 
seeking to interplead the defendants Lloyd E. Mitchell, Inc., and Harry 
Alexander, Inc., and E. C. Ernst, Inc., joint venturers, as alleged ad- 
verse claimants to an alleged fund relating to certain work described in 
Exhibit No. 1 attached to the Complaint, and the defendant Lloyd E. 
Mitchell, Inc. having filed a Motion for Summary Judgment herein, and 
the defendants Harry Alexander, Inc. and E.C. Ernst, Inc., as joint 
venturers, having filed a Motion for Summary Judgment herein, and the 
plaintiffs having filed a Motion for Summary Judgment herein and a Mo- 
tion to Deposit Funds in the Registry of the Court, and this Court having 
heard oral argument and having reviewed the pleadings herein, together 
with attached Memoranda, Affidavits and Exhibits, and the Court having 
further determined that neither an interpleader nor an action in the 
nature of interpleader will lie under the circumstances of this case, and it 
it is thereupon this 4th day of November 1957. 

ORDERED, that the plaintiffs' Motion to Deposit Funds in the 
Registry of the Court and for a Summary Judgment be, and the same are 


159 hereby, denied; and it is 


FURTHER ORDERED, that the Motion for Summary Judgment of 
the defendant Lloyd E. Mitchell, Inc., be, and the same is, hereby 
granted; and it is 

FURTHER ORDERED, that the Motion for Summary Judgment of 
the defendant Harry Alexander, Inc. and E. C. Ernst, Inc. as-joint 
venturers, be, and the same is hereby granted; and the Complaint, 
therefore, is hereby dismissed. 


/s/ Alexander Holtzoff 
Judge 


SEEN: 


/s/ Alan Johnstone 
Attorney for Plaintiff 
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160 [Filed November 29, 1957] 


NOTICE OF APPEAL 
Notice is hereby given this 27th day of November, 1957, that 
plaintiff hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 4th 
day of November, 1957 in favor of defendants against said plaintiff. 


/s/ O. P. Easterwood, Jr. 
Attorney for Plaintiff 


[ Filed December 27, 1957] 


OFFICIAL TRANSCRIPT FROM PROCEEDINGS 


Washington, D. C. 
October 25, 1957. 

The above-entitled action came on for hearing on various motions 
before the Honorable ALEXANDER HOLTZOFF, United States District 
Judge, at 10 o'clock a.m. 

APPEARANCES: 

On behalf of the Plaintiffs: 
MR. ALAN JOHNSTONE 
On behalf of the Defendant Lloyd E. Mitchell, Inc. 
MR. MILTON M. GOTTESMAN 
MR. HOWARD H. CONAWAY 
On behalf of the Defendants Alexander-Ernst: 
MR. NICHOLAS J. CHASE 
PROCEEDINGS 

THE DEPUTY CLERK: Charles H. Tompkins Company vs. 
Mitchell. 

THE COURT: You may proceed, gentlemen: 

MR. GOTTESMAN: I would like to present to the Court Mr. 
Howard H. Conaway, a member of the bar of Baltimore, Maryland, and 
I would like to move that he be admitted for the purpose of this case, on 
behalf of Lloyd E. Mitchell, Inc. , defendant. 
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THE COURT: What is his name? 

MR. GOTTESMAN: Howard H. Conaway. 

THE COURT: And he is a member of the Maryland bar? 

MR. GOTTESMAN: He is a member of the Maryland bar and 
practicing in Baltimore. 

THE COURT: Mr. Conaway, you may be admitted pro hac vice. 

MR. CONAWAY: Thank you, Your Honor. 

MR. JOHNSTONE: If Your Honor please, I am Alan Johnstone, 
and I appear on behalf of the plaintff. There are several motions 
pending, three motions for summary judgment, and the plaintiff's sup- 
plemental motion to be permitted to deposit a fund in the Registry of the 
Court. Since that motion lies at the threshold of the others, it occurs 
to me that Your Honor would wish to consider it first. 

THE COURT: Yes, I will hear the interpleader motion first. 

MR. JOHNSTONE: The action of course is for equitable relief in 
the nature of interpleader. The complaint states the case. Both of the 
defendants have filed motions to dismiss, or for summary judgment, but 
have not otherwise pleaded. 

THE COURT: Has your motion been calendared, Mr. Johnstone? 
There is on the list here a motion of the plaintiff for summary judgment; 
is that your motion? 

MR. JOHNSTONE: The motion to be permitted to deposit the fund 
into the court. That is the one I think is a preliminary motion to all the 
others. That was filed at the same time on October 8th. 

THE COURT: Is there any opposition to the motion for permission 
to pay the money intc court? 

MR. JOHNSTONE: Yes, there is. 

THE COURT: No, I am going to ask the other side. 

MR. CHASE: There is no formal opposition -- 

THE COURT: I am not asking whether there is formal, written 
opposition. 

MR. CHASE: There is opposition. 
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THE COURT: Very well; then I will hear the motion. 
The Clerk informs the Court that the motion for leave to deposit the 
fund has not been calendared. You didn't file a motions calendar card for 
4 it. However, so long as all parties are here I think we might pro- 


ceed and hear it. 


MR. JOHNSTONE: I regret the omission, your Honor. 

THE COURT: You may proceed. 

MR. JOHNSTONE: It is plaintiff's position that this is a case in 
which the plaintiff owes a fund of money to one of the two defendants and 
cannot satisfy their present demands without paying both of them. It is 
the plaintiff's position that the rights of the parties cannot be otherwise 
determined without a multiplicity of suits than by this proceeding, and 
that this is an appropriate proceeding in the premises. There is no sub- 
stantial issue offact between the parties. 

| THE COURT: Suppose you tell me what the case is about. 

MR. JOHNSTONE: Yes, that is what I was planning to do, if Your 
Honor please. 

THE COURT: You started to say there was no substantial issue of 
fact. I want to know what the case is about. What is the action for, in 
other words ? 

MR. JOHNSTONE: The action is an action to be permitted to de- 
posit a fund in the Registry of the Court, and to require the defendants to 
interplead for the fund. 

THE COURT: It is an action in interpleader. 

MR. JOHNSTONE: That is right. If Your Honor please, the plain- 
tiff is a contractor with the United States for the construction of the 
Operation Building for the National Security Administration at Fort 
Meade, Maryland. 

The defendant Mitchell is a subcontractor of the plaintiff for the 
mechanical work in that contract. The defendant Alexander-Ernst is the 
subcontractor of the plaintiff for the electrical work in that contract. 

The nature of the two types of work is such that they cannot be 
differentiated except by the specifications in the contract with the 
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Government. All of the two types of work, that is, the mechanical work 
and the electrical work, are classified and unnamed and are required to 
be performed under the prime contract, and they are detailed in the speci- 
fications. 

The defendant Mitchell undertook, as I said, to perform the mechani- 
cal work, and Ernst the Electrical work, and the classification of the dif- 
ferent types of his work was incorporated into the subcontract. 

THE COURT: Before you go into details, what money do you want 
to pay into court, and why? 

MR. JOHNSTONE: If Your Honor please, we wish to pay into the 
Court the value or cost of certain of the disputed work under this contract. 
Each of the defendants claims that he is not required to do the work be- 

6 cause the other one is. The work has been partially performed by 
both of them. 

THE COURT: If it has been partially performed by both, why 
shouldn't the money be apportioned between them ? 

MR. JOHNSTONE: Because it depends on the subcontract of the 
parties with the plaintiff as to which one is responsible to do the work. 
The subcontracts were a lump sum contract, and if Mitchell was required 
to do the work why of course he gets paid, and he gets paid his contract 
price; and if Alexander-Ernst is supposed to do the work he gets paid 
when he is paid his contract price. 

The plaintiff has withheld payment for this disputed work from both 
of these parties, and wishes to deposit it into the court. 

THE COURT: Which subcontractor has performed the work, or has 
it been performed ? 

MR. JOHNSTONE: The work has been performed in part by one, 
and in part by the other, but each claims that the other was responsible 
for all of it and therefore must be paid for the work that he has done. 

THE COURT: If each one has done a part of the work shouldn't 
each one get paid part of the money? 

MR. JOHNSTONE: The plaintiff's position is that the plaintiff pays 
each one for the work he has done when he pays the price of the subcontract. 
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7 They wish extra pay for this work upon the ground that the work they 


have done was not required by their subcontract. 
THE COURT: Do you admit that you owe this money to one or the 


other? 
MR. JOHNSTONE: Yes, Ido. We wish to pay it into the court, 
and we are at a loss to know which one of them to pay, and they are in : 


dispute with each other as to which of them is entitled to the money. 
THE COURT: I think I will hear the otherside on this motion, and 


then let you reply, if necessary. 
Is there any opposition to allowing plaintiff to pay this money into 


court ? 
MR. CHASE: Very definitely. 
THE COURT: Then I will hear the opposition. 7 


MR. CONAWAY: If Your Honor please, I represent Lloyd E. 
Mitchell, Inc., which is one of the defendants, Your Honor. We have 
filed a motion to dismiss, or in the alternative for summary judgment, 
and we have filed a rather elaborate affidavit of the Vice-President of 
my client as an exhibit to our motion. 

THE COURT: Why shouldn't the plaintiff be allowed to pay the 
money into court? 

MR. CONAWAY: He should not be allowed, Your Honor, because “hy 
there isn't any fund such as Mr. Johnstone has told you, and there aren't 

8 any claimants to the fund if there were such a fund. 

I would like if I might to just explain to you very briefly what the 
facts are, as supported by the affidavits in the case. It is a little unusual, 
I admit, Your Honor. 


Basically we feel that our motion should be sustained and that this 5 
complaint must fail because there are not two or more claimants to prop- P 
erty or money held by the plaintiff, which of course is the fundamental : 
requisite of interpleader, both under the Interpleader Act and under Rule , 


22. 
THE COURT: Of course there is an action for interpleader, and then 


there is an action in the nature of an interpleader. 
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MR. CONAWAY: Yes. 
THE COURT: And in an action in the nature of an interpleader you 


don't have to have specific funds. 

MR. CONAWAY: Yes, but you have to have equitable grounds. 

THE COURT: Yes. 

MR. CONAWAY: In July, 1954, the plaintiff entered into a con- 
tract with the defendant Lloyd E. Mitchell, Inc. to perform certain work 
for him. A copy of the contract has been filed with our affidavit in this 
case. 

By the contract, among other things, the parties contracted away 
their rights to litigate disputes that arose under the contract, and the con- 
tract provides what is almost the written arbitration provision of the con- 
struction contract by which the parties agreed in advance that all disputes 
arising between them would be submitted to arbitration. 

During the course of the work a dispute did arise between Lloyd E. 
Mitchell, Inc. and Tompkins-Jones as to whether Lloyd E. Mitchell, Inc. 
was required to perform certain work. Included in that work is all of 
the work that is included in the Exhibit 1 to the complaint in this case, 
the payment for which the plaintiff wants to pay into court. 

Now, the dispute having arisen as to whether Lloyd E. Mitchell Inc. 
was required to perform the work, Lloyd E. Mitchell exercised its right 
under its contract and demanded a formal arbitration of the matter. 

Lloyd E. Mitchell had contractual relations only with Tompkins- 
Jones. It had no contractual relations with Alexander-Ernst. The other 
defendant of course did not demand arbitration. 

THE COURT: What is the relation between Tompkins and the 
other subcontractors ? 

MR. CONAWAY: They are electrical subcontractors. 

THE COURT: In other words the two defendants are on the same 
level, so to speak? 

MR. CONAWAY: Yes, sir. We demanded a formal arbitration of 


the matter. The matter was formally arbitrated in an arbitration con- 


ducted by the American Arbitration Association. The question presented 
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to the arbitrators was, Is the Mitchell Company obligated under its con- 


tract to perform this list of thirteen items of work. Those thirteen items 
are the very items that are set forth in Plaintiff's Exhibit 1, and in many 
of them -- 

THE COURT: What is Plaintiff's Exhibit No. 1? 

MR. CONAWAY: Plaintiff's Exhibit No. 1 to the complaint, Your 
Honor. 

THE COURT: Oh, I see. 

MR. CONAWAY: It sets forth various items of work. 

THE COURT: I See. 

MR. CONAWAY: After we served notice upon Tompkins-Jones 
demanding a formal arbitration of the matter, Tompkins Jones -- 

THE COURT: Arbitration as to what? What question was to be 
arbitrated ? 

MR. CONAWAY: As to whether it was the contractual obligation of 
Lloyd E. Mitchell Inc. to perform these thirteen items of work, all of 
which are the ones that are in question here. 

THE COURT: You claim you were not required to perform it? 

11 MR. CONAWAY: We claim we were not required to perform it. 
THE COURT: And the plaintiff claims that you were? 
MR. CONAWAY: Yes, sir. | 


THE COURT: And what about the other defendant? i 
MR. CONAWAY: Well, the plaintiff then upon receipt of our de- ) 
mand voluntarily filed a demand for arbitration against Mitchell and < 
Alexander-Ernst. 7 
The formal arbitration was held in accordance with the standard : 
form of arbitration procedure of the American Institute of Architects, 
and in November, 1956, the Board of Arbitrators, which sat here in 3 
Washington, held two things: re 


First, that Tompkins-Jones had no dispute with Alexander-Ernst, 


and therefore dismissed Alexander-Ernst from the arbitration; that they . 
hadn't set up a dispute, as required. < 
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Secondly, that it was not the obligation of the Mitchell Company to 


do any of these thirteen items of work. 


Now, that settled the matter so far as we were concerned. So what 
happens ? 

The plaintiff says here, Your Honor, in its points that it filed, that 
the Board of Arbitration exceeded its authority and imperfectly performed 
its duties, but the record shows, Your Honor, that within a few days after 
the arbitration Tompkins-Jones wrote to the Mitchell Company this letter 

12 under date of December 5 -- 

THE COURT: I don't want to go into minutiae. A skeletonized 
argument is much more helpful to me. 

MR. CONAWAY: I will try to do that, Your Honor. 

Immediately after the arbitration the plaintiff herein wrote the 
defendant Mitchell and said: 

"It is understood, of course, that we will comply with 

the decision of the American Arbitration Association." 

THE COURT: In other words, you claim that this matter has been 
disposed of by the arbitration award; is that it? 

MR. CONAWAY: I claim just a little bit more. 

THE COURT: Do you claim that much? 

MR. CONAWAY: Yes, sir. 

THE COURT: What else do you claim? 

MR. CONAWAY: I claim we have performed the work under the 
terms of the arbitration agreement; that Alexander-Ernst has not per- 
formed any of the work; that the plaintiff has paid us for performing the 
work. 

THE COURT: You don't claim that it owes you any more money? 

MR. CONAWAY: So there isn't any such fund. 

THE COURT: You don't claim that the plaintiff owes you any more 
money ? 

13 MR. CONAWAY: No, sir. 
THE COURT: Then what is this action about ? 
MR. CONAWAY: The action is that the plaintiff-- I claim that the 
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plaintiff doesn't owe uS any more money on this. Of course the plaintiff 
owes us money for other things unrelated to this. 

THE COURT: So far as the subject matter of this suit is concerned 
you claim you have been fully paid? 

MR. CONAWAY: We have been paid all except a couple of hundred 
dollars which is in process of going through. 

THE COURT: Then what is this action about ? 

MR. CONAWAY: Well, I wish I knew, Your Honor. 

THE COURT: What about that, Mr. Johnstone? Well, before I 
hear you, do you wish to be heard? 

MR. CHASE: Yes, very briefly, your Honor. 

THE COURT: Whom do you represent? 

MR. CHASE: I represent the defendant Alexander-Ernst, the sub- 
contractor for the electrical work. 

What the plaintiff is seeking to do, Your Honor, is to create by a 
fiction a fund through the medium of backcharging each of these -- 

THE COURT: Suppose you tell me what your point is. What is your 
point? 

MR. CHASE: There is no fund or stake. The seventy thousand 
odd dollars that they are trying to fictitiously set up as a stake is being 

14 accomplished through the medium of back charging their accounts. 

THE COURT: Mr. Conaway says that no money is owing to his 
client from the plaintiff on this account. 

MR. CHASE: There is no doubt about it. 

THE COURT: What about your claim ? 

MR. CHASE: We did some work for Mr. Conaway's client and were 
paid for it, and what they are seeking to do now is to back charge both of 
the subs in connection with other work, so that there is no interpleader. 

THE COURT: Just a moment. I don't want you to get off ona 
tangential matter. 

You claim you have been paid and you have no claim against the 
plaintiff on account of this work, is that correct? 

MR. CHASE: That is correct. 
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THE COURT: ThenI am going to ask Mr. Johnstone why he is in 
court because neither one of the subcontractors claims any money from 
the contractor for this work. 
MR. CHASE: May I Say one other thing to Your Honor? 


THE COURT: Yes. 
MR. CHASE: After Mr. Conaway's arbitration was completed 


there was a second arbitration between the plaintiff and our clients, and 
that was conducted by Judge Madden, Judge Caton, and Mr. Cole here in 
this city, and that resulted in the finding that the work was not for us to do. 


THE COURT: But the work has been done, has it not? 

MR. CHASE: By Lloyd Mitchell. 

THE COURT: Then I am not interested in the arbitration. 

MR. CHASE: That is why we were asking for a summary judg- 
ment in order that the arbitration award would be given finality. 

THE COURT: This is an action for interpleader. All I have to 
decide is whether the action for interpleader lies, and I am not going to-- 
Mr. Johnstone, what is this case about, if neither of the parties that you 
are suing claims that you owe them any money? 

MR. JOHNSTONE: If Your Honor please, I wish the case were that 
simple. There have been certain payments made by the plaintiff to the 
defendant, but the plaintiff has back charged against both of these defend- 
ants the full value of this work on their subcontract, and is withholding 
the value of this work from each of them. 

THE COURT: Why? 

MR. JOHNSTONE: Because it doesn't know; it has not been told 
and it cannot decide which one of these defendants is obligated to do this 
work, and which one is entitled to this money, and that is the reason we 
brought this suit in the nature of an interpleader. 

16 THE COURT: Mr. Conaway says you paid his client, and Mr. Chase 
says his client has been paid, and neither one claims any money. Then 
why is the plaintiff raising this controversy? 

MR. JOHNSTONE: If Your Honor please, they do claim money. They 
claim the value of this work, but we have back charged what we owe them 


under this subcontract. 
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THE COURT: Why did you back charge it if you had already paid 
ior it. 

MR. JOHNSTONE: When we paid it we assumed that the first award 
meant that the other subcontractor was responsible for the work. When 
he denied that then we stopped paying and we back charged the amount we 
had already paid to the first subcontractor. Then he asked for arbitration. 

If Your Honor please, as far as the arbitration is concerned, I will 
come to this if you wish me to, but the plaintiff is in a quandary here as 
to what to do with this money. 

THE COURT: Didn't he create the quandary? 

MR. JOHNSTONE: No, he did not. The dispute created the quandary. 

THE COURT: But the dispute was arbitrated. Both the subcontrac- 
tors seem to be satisfied with what has happened. 

MR. JOHNSTONE: They are quite satisfied because both of the 

17 awards upon their face go outside of the submission and rewrite 
the subcontract. There is no doubt about that. * 

THE COURT: But you are not being asked to pay twice for this work. 

MR. JOHNSTONE: Yes, sir. 

THE COURT: How are you? 

MR. JOHNSTONE: If we have bought this work from one of these 
subcontractors in the subcontract, as we claim we have, and as I think 
there is no doubt that we have, all of the mechanical work and all of the 
electrical work in this subcontract was subcontracted to these two defen- 
dants; every bit of it. The question here is, which one of them is required > 
in his subcontract to perform it. : 

THE COURT: There is no dispute any more as to that. 

MR. JOHNSTONE: Sir? 

THE COURT: There is no dispute as to the two subcontractors. 

MR. JOHNSTONE: They say neither one of them. 

THE COURT: They have done it and got paid for it. 

MR. JOHNSTONE: They have done it in part. 

THE COURT: The work has been done and paid for and nobody " 
makes any claim against you. 
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MR. JOHNSTONE: Oh, yes, these people make a claim. 
18 THE COURT: Not for this work. 

MR. JOHNSTONE: They make a claim for the amount that is due 
them on their subcontract against which we have back charged the pay- 
ments that were made to them. 

THE COURT: But they make no claim against you on the particular 
work. 

MR. JOHNSTONE: Yes, they do. 

THE COURT: I don't understand; there seems to be some dispute. 

Mr. Conaway and Mr. Chase say that they don't make any claim, 
neither one of their clients makes any claim against you for those items; 
that they consider that they have been paid. 

Do I correctly understand you gentlemen, Mr. Chase and Mr. 
Conaway ? 

MR. CONAWAY: Yes. 

MR. CHASE: Under Article 8 of the contract -- 

THE COURT: No, all I want to know is whether I correctly under- 
stood you, that neither one of you makes any claim against the plaintiff 
for the work involved in this case. 

MR. CHASE: Alexander-Ernst does not. 
THE COURT: Do you? 
MR. CONAWAY: Just two or three hundred dollars that is in pro- 


THE COURT: Well, substantially, you do not. 

MR. CONAWAY: I do not. 

MR. JOHNSTONE: If these defendants will stipulate, both of them, 
that neither of them claims the fund which we have alleged in the com- 


plaint, we will pay only the amount of the subcontracts to them, the lump 
sum contracts, and dismiss this suit. I call their hand on it, and I Say if 
they say that we do not owe them anything on account of this work, we 

will pay them the net amount of their subcontract and no more, and dis- 


miss these suits. 


MR. CONAWAY: Of course not; no, sir; of course not, Your Honor. 
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What the arbitration decided was that we were not required to do 
any work under our contract, and the record shows that. 

THE COURT: But the work was done by the other subcontractor. 

MR. CONAWAY: Then Tompkins-Jones directed us to do the work 
anyway. 

THE COURT: But the other subcontractor did the work, as I under- 
stand. 

MR. CONAW’Y: No, sir. 

THE COURT: You did the work? 

MR. CONAWAY: Yes, sir. 

20 Under the contract Tompkins-Jones had a right to direct us to do the 
work whether it was under our contract or not, so they did direct us to do 
the work, and we have done it, and they have paid us for it, outside of 
course, of the original contract, because it was determined by the arbi- 
tration that it was extra work, in other words, and they have paid us for 
that except for two or three hundred dollars. 

| THE COURT: Let's forget the two or three hundred dollars; don't 
let's refer to it. 

You say you will withdraw your case if they will accept the net 
amount of the subcontract. What do you mean by "net amount?" 

MR. JOHNSTONE: The amount we agreed to pay them. 

THE COURT: In other words you claim this was not extra work, is 
that it? 

MR. JOHNSTONE: That is right. 

THE COURT: I don't think that can be determined in an interpleader 
action. 

MR. JOHNSTONE: Why not? We have alleged here that we have 
subcontracted all of this work to these two defendants. We have alleged 
that there is a dispute as to which of them is required to do this parti- 
cular disputed work. We have alleged that we are prepared to pay for the 
work. 

THE COURT: You have paid for it. 
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21 MR. JOHNSTONE: No, we haven't. We have made certain pay- 
ments on account of this work, Your Honor, but I say we have back 
charged those payments against what we owe this defendant Mitchell, and 


the payment for the work is therefore still in question. The payment for 


the work is still in question. When they say that have no claim on the 
fund, if Your Honor please, what they actually say is that we claim the 
full amount of our subcontract plus what you already paid us because 
neither one of us is required to do this work. 

That is their position, and that position is an absurd position. They 
rely for their position upon certain awards of arbitration, which are in 
the record, and which upon their face show that they are invalid because 
they were not responsive to the questions submitted to the arbitration. 
They went outside of the question. 

THE COURT: Did you move to set them aside ? 

MR. JOHNSTONE: Sir? 

THE COURT: Did you take any action to try to set aside the awards ? 

MR. JOHNSTONE: In this complaint we ask that they be set aside. 
That is in our motion for summary judgment. 

You see, if Your Honor please, this subcontract of Mitchell has not 
been modified at all by any change order. The payments that have been 
made are merely administrative payments under the contract and the 

plaintiff has back charged them against the amount of the contract. 

We presented to the court in our complaint our prayer for relief, 
and then these defendants come forward and raise in a motion for sum- 
mary judgment these issues which we have just been discussing, and I 
presume that they can do so, and then we moved in our motion to set 
aside the awards of the arbitrators and to vacate them as obviously on 
their face invalid. 

If Your Honor wishes to hear me on that I will be very glad to ex- 
plain what I mean. 

THE COURT: It seems to me we first have to pass the first hurdle 
which I don't think that you have passed, that an action for interpleader 


lies. 
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MR. JOHNSTONE: As to that, if Your Honor please, I say that 
while we made administrative payments to certain of these people on 





account of this work, the subcontracts have not been in any sense amen- 
ded. The subcontracts included the work in question, the disputed work 
in question, and the payments that we have made have been charged 
against the subcontract. We have, therefore, not paid for this work as 
extra, and we do not think we should be required to pay for it as extra, 
beyond the terms of the subcontracts. 

And so we come and ask to place the money here so that the Court 
may determine after the interpleading of these parties which one of these 

23 subcontractors was required to do this disputed work, and which 

one of them is entitled to this money. That is our point, and I do not see 
why it should be complicated at this point by their saying that there is 
no fund, that they have no claim. We are still holding several thousand 
dollars due to both of these people. 

If they wish to say that there is no fund because we have -- 

THE COURT: After you have paid this amount for this work you 
are creating a fund artificially by withholding payments for other work. 

MR. JOHNSTONE: There isn't anything artificial. 

THE COURT: You are creating this fund by withholding payments 
for other items. 

MR.JOHNSTONE: No, we haven't. 


THE COURT: That is what they say. 4 
MR. JOHNSTONE: I say that the subcontracts require them to per- 
form this work, not as an extra but as a part of the subcontract, and we : 


do not know which one of them is required to do it. We therefore wish 
them to interplead so that that may be determined and we will pay the 


right one. ; 
THE COURT: Under the arbitration clause in the contract shouldn't 

that be determined by arbitration ? é 
MR. JOHNSTONE: An effort has been made to determine it by arbi- ‘ 

tration, and there have been two awards, both of which are invalid, and . 


24 we ask now in our motion, which was filed after this one for 
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summary judgment, that those awards be vacated, and that the Court take 


jurisdiction of this matter and settle it. We think we have exhausted all 
possibility of getting the matter settled by arbitration under the contract, 
and therefore we bring it to the Court. 

I should address myself to the reasons why we think the awards are 
invalid. 

THE COURT: I don't think I need to hear that. 

MR. JOHNSTONE: Obviously if they are valid, the complaint does 
not lie. 

THE COURT: Even assuming arguendo that they are invalid, I don't 
think you have an action for interpleader. I am not going to pass on the 
validity of the awards indirectly in an action for interpleader. 

MR. JOHNSTONE: If Your Honor please, you are not going to pass 
on the awards in an action for interpleader. 

THE COURT: I am not going to pass upon the validity of the arbi- 
tration awards in an action for interpleader. 

MR. JOHNSTONE: Then, if Your Honor please, there is no occasion 
to consider the arbitration awards at all. 

THE COURT: No, there isn't. 

MR. JOHNSTONE: In that case then, Your Honor will permit the 
deposit of the money into court so that Your Honor may determine who it 

25 belongs to? I mean if the awards are not to come into the dis- 
cussion of the case at all, if the defendants wish to quit themselves of 
responsibility on account of the awards, then I certainly wish to be heard 
on it. If the awards are not to come into it then we should deposit the 
money in court and let them interplead and see who it belongs to, be- 
cause we don't know who to pay. We are in a quandary to know what do 
do about it, and therefore we ask for permission to deposit it here that 
they may be required to interplead. 

That is all I have to say, if Your Honor please. 

THE COURT: The Court is of the opinion that neither an action for 
interpleader nor an action for relief in the nature of interpleader lies 
under the circumstances in this case, and for that reason the motion of 
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the defendants for summary judgment will be granted, and the plaintiff's 
motion for leave to pay the money into court will be denied. 


(Thereupon the hearing on the motions was concluded. ) 
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(i) 
QUESTIONS PRESENTED 
In the opinion of Appellee Mitchell, the questions presented are: 
1. Ona building construction project, where a Board 

of Arbitration has determined that it is not the obligation 
of the mechanical subcontractor to perform certain work 
under its subcontract and another Board of Arbitration has 
determined that it is not the obligation of the electrical 
subcontractor to perform said work under its subcontract, 
following the first of which the prime contractor agrees 
with the mechanical contractor , in writing, that it will 
comply with the award in favor of said contractor, orders 
only the mechanical subcontractor to perform the work 
as an extra, accepts such extra work and pays for it, may 
the prime contractor properly use an interpleader proceed- 
ing in order to vacate the two awards and re-litigate the 
alleged liability for the work of one of the two subcon- 
tractors through the device of backcharging the previous- 
ly disputed work against funds otherwise owed to each 
subcontractor, and by citing each subcontractor as a 
claimant, although neither claims the price of the disputed 
work? 


2. May the arbitration award in favor of the mechan- 
ical subcontractor be vacated in any manner or on any 
ground? 


3. Is the prime contractor estopped to challenge the 
award in favor of the mechanical subcontractor? 








STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT. a ee ce ee” ee” 


A. Interpleader Does Not Lie Under The Facts 
Of This Case a ee oe ae ee 


There Is No Stake Or Fund ‘ . : 
There Are No Claimants To The Fund ' 
The Alleged Claimants Are Not Adverse . 


Tompkins-Jones Is Not Exposed To Double 
Or Multiple Liability . *« «= & 


Tompkins-Jones Is Not Entitled To The 
Equitable Remedy Of Interpleader . 


6. There Exists An Independent Liability 
Of Tompkins-Jones To Mitchell ‘ 


The Award Of The Arbitrators Should Not 
Be Vacated ‘ P ‘ ; ‘ ‘ 


1. The Award Is Responsive To The Issues 


2. The Mitchell Award Should Not Be 
Vacated Even If Partially Unresponsive 


3. Tompkins-Jones Has Ratified The Award 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
» FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE, 
LLOYD E. MITCHELL, INC. 


STATEMENT OF THE CASE 


On July 2, 1954 this Appellee, Lloyd E. Mitchell, Inc. (herein- 
after called "Mitchell"), entered into a subcontract with the Appellant, 
Charles H. Tompkins Company and J. A. Jones Construction Company, 
Joint Venturers, (hereinafter called "Tompkins-Jones"). | Under the 


% 


2 


terms of the subcontract, which is printed in full in the Joint Appendix 
(11)*, Mitchell agreed to perform certain work for Tompkins-Jones in 
connection with the construction of a building at Fort George G. Meade, 
Maryland. 


On July 9, 1954 Harry Alexander, Inc. and E. C. Ernst, Inc., 
Joint Venturers, (hereinafter called "Alexander-Ernst"), entered into 
an agreement with Tompkins-Jones under which it agreed to perform 
certain work for Tompkins-Jones in connection with the construction of 
the same building. The subcontract between Tompkins-Jones and 
Alexander-Ernst is not included in the record of this case, but a portion 
of it is set forth in the Joint Appendix (53). 


Mitchell had no contractual relations with Alexander-Ernst which 
are pertinent to this case. 


During the performance by Mitchell of its subcontract, certain 
disputes arose between Mitchell and Tompkins-Jones on the question 
whether the subcontract of Mitchell required it to perform certain work 
which is itemized and set forth in Exhibit No. 1 to the Complaint in Inter- 
pleader (4). By letters dated October 19, 1955 (63) and October 26, 
1955 (70), Tompkins-Jones notified Mitchell that it had determined that 
the performance of the work was a contractual obligation of Mitchell and 
directed Mitchell to perform such work, reserving to Mitchell all of its 
rights under the subcontract. Article VIII of the subcontract provided 


that in such case Mitchell should proceed with the work as directed by 
Tompkins-Jones (14). 


On May 25, 1956 Mitchell demanded arbitration of the disputes 
between it and Tompkins-Jones, under and pursuant to the terms of its 
subcontract with Tompkins-Jones and set forth thirteen items of work 
which it claimed was not its contractual obligation to perform (21). 
These thirteen items of work constitute the work set forth in Exhibit 
No. 1 tothe Complaint. By letter dated June 25, 1956 Tompkins-Jones 


Figures in parentheses refer to pages of the Joint Appendix filed with the Appellant's brief. 
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attempted to make Alexander-Ernst a party to the arbitration (76). By 
letters dated July 5 and 25, 1956 (79, 81), Alexander-Ernst protested 
against being made a party to the arbitration on the grounds that there 
was no arbitrable issue between it and Tompkins-Jones or between it 
and Mitchell. 


An arbitration was held which was administered by the American 
Arbitration Association. An Award of the Arbitrators was made on 
November 20, 1956, in which the Arbitrators determined that there was 
no evidence of any dispute between Tompkins-Jones and Alexander- 
Ernst and, therefore, Alexander-Ernst was dismissed as a party to 
the arbitration (47). The Arbitrators also found in their Award that it 
was not the contractual obligation of Mitchell to perform the thirteen 
items of work set forth in its Demand for Arbitration and directed 
Tompkins-Jones to pay to Mitchell the actual cost of materials and 
labor incurred by Mitchell in performing such work (47). 


By letter dated December 5, 1956 Tompkins-Jones agreed to com- 
ply with the decision of the American Arbitration Association (26). At 
the same time, Tompkins-Jones requested Mitchell promptly to com- 


plete all items of Mitchell's subcontract and promptly to complete the 
thirteen items of work upon which the arbitration had been held (26). 
Based upon this agreement and the Award of Arbitrators, Mitchell did 


proceed to perform the thirteen items of work (which is the work set 
forth in Exhibit No. 1 to the Complaint), and, as each item of the work 
was completed by Mitchell, it sent an invoice therefor to Tompkins- 
Jones stating that the invoice was submitted in accordance with the 
decision rendered by the American Arbitration Association (27-45). 
Except for insignifcant amounts representing work in progress at the 
time this suit was instituted, each of these invoices was paid to Mitchell 


by Tompkins-Jones without comment or argument. 


On January 14, 1957 Tompkins-Jones notified Alexander-Ernst 
that it was not the obligation of Mitchell to perform the thirteen items 
of work, but that it was the obligation of Alexander-Ernst to perform 
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the said thirteen items of work (85). Alexander-Ernst denied that it 
was its contractual obligation to perform the said work (111) and, on 
March 1, 1957, demanded arbitration of the dispute between it and 
Tompkins-Jones (87). Tompkins-Jones agreed to the arbitration (91). 


The dispute between Alexander-Ernst and Tompkins-Jones was 
submitted to an arbitration which was administered by the American Ar- 
bitration Association. An Award of Arbitrators was made on June 25, 
1957 in which it was determined that it was not the contractual obliga- 
tion of Alexander-Ernst, under its subcontract, to perform the said 
thirteen items of work. 


The Complaint in Interpleader was filed herein on August 23, 
1957 (1). Both Mitchell and Alexander-Ernst filed Motions for Sum- 
mary Judgment on the grounds that there was no genuine issue as to any 
material fact and that the subject matter of the suit and the demand 
alleged by Tompkins-Jones had been finally and conclusively determined 
by arbitration and award, which Motions were supported by extensive 
Affidavits and Exhibits (5, 49). Tompkins-Jones then filed a Motion 
for Summary Judgment on the ground that there was no genuine issue 
as to any material fact, which Motion was supported by Affidavit. 


After hearing, on November 4, 1957 an Order was entered in the 
lower Court denying the Motion of Tompkins-Jones, and granting the 
Motions for Summary Judgment of Mitchell and Alexander-Ernst and 

| dismissing the Complaint. 


STATUTES AND RULES INVOLVED 


FEDERAL RULES OF CIVIL PROCEDURE, RULE 22. INTERPLEADER 


"(1) Persons having claims against the plaintiff may be joined 
as defendants and required to interplead when their claims are such 
that the plaintiff is or may be exposed to double or multiple liability. 
It is not ground for objection to the joinder that the claims of the several 
claimants or the titles on which their claims depend do not have a com- 
mon origin or are not identical but are adverse to and independent of 
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one another, or that the plaintiff avers that he is not liable in whole or 
in part to any or all of the claimants. A defendant exposed to similar 
liability may obtain such interpleader by way of cross-claim or counter- 
claim. The provisions of this rule supplement and do not in any way 
limit the joinder of parties permitted in Rule 20. 


(2) The remedy herein provided is in addition to and in no way 
supersedes or limits the remedy provided by Title 28, U.S.C. Sections 
1335, 1397, and 2361. Actions under those provisions shall be con- 
ducted in accordance with these rules." 


U.S. CODE ANNOTATED, TITLE 28, Section 1335. INTERPLEADER 


"(a) The district courts shall have original jurisdiction of any 
civil action of interpleader or in the nature of interpleader filed by any 
person, firm, or corporation, association, or society having in his or 
its custody or possession money or property of the value of $500 or 
more, or having issued a note, bond, certificate, policy of insurance, 
or other instrument of value or amount of $500 or more, or providing 
for the delivery or payment or the loan of money or property of such 
amount or value, or being under any obligation written or unwritten to 
the amount of $500 or more, if 


'(1) Two or more adverse claimants, of diverse citizenship as 
defined in section 1332 of this title, are claiming or may claim to be 
entitled to such money or property, or to any one or more of the benefits 
arising by virtue of any note, bond, certificate, policy or other instru- 
ment, or arising by virtue of any such obligation; and if (2) the plain- 
tiff has deposited such money or property or has paid the amount of or 
the loan or other value of such instrument or the amount due under such 
obligation into the registry of the court, there to abide the judgment of 
the court, or has given bond payable to the clerk of the court in such 
amount and with such surety as the court or judge may deem proper, 
conditioned upon the compliance by the plaintiff with the future order or 
judgment of the court with respect to the subject matter of the contro- 
versy. 


"(b) Such an action may be entertained although the titles or 
claims of the conflicting claimants do not have a common origin, or are 
not identical, but are adverse to and independent of one another." 

June 25, 1948, c. 646, 62 Stat. 931. 





6 
SUMMARY OF ARGUMENT 


This case presents a situation which is far removed from an un- 
exceptional interpleader proceeding. It is not designed to prevent a 
possible double liability of Tompkins-Jones to two claimants to a fund 
which Tompkins-Jones offers to pay into Court. It is not designed to 
require adverse claimants, having claims against Tompkins-Jones 
which may expose Tompkins-Jones to double or multiple liability, to 
interplead. The real purpose of the Complaint is to determine collat- 
eral matters, namely, the validity of two different Arbitration Awards, 
and the construction of two different subcontracts for the performance 
of work by two different subcontractors upon a building constructed by 
Tompkins-Jones, as prime contractor, for the United States Govern- 
ment at Fort Meade, Maryland. Such a use of interpleader is improp- 
er and has been denounced by the Third Circuit as a "misuse" of inter- 


pleader and an "imposition on the jurisdiction of the court." 


An analysis of the situation to which Tompkins-Jones seeks to 


apply interpleader lays bare this misuse. Tompkins-Jones has no 


fund. The previously disputed work has been paidfor. Further, 
Mitchell makes no claim to the "fund" since it has been paid, and Alex- 


ander-Ernst makes none since it did not perform the work. 


Tompkins-Jones seeks to meet this problem by attempting arti- 
ficially to create a fund through the device of threatening to backcharge 
against funds otherwise owed by it to Mitchell and Alexander-Ernst an 
amount equal in each case to the price of the previously disputed work, 
and to compel Mitchell and Alexander-Ernst to interplead on the limited 
question of which had the contractual responsibility for the performance 
of the work. While this results in claimants against Tompkins-Jones, 
it also produces two funds, not one. Thus, the claimants, each of 
whom could be considered as claiming under its respective subcontract, 
would not claim adversely to each other. No part of the claim of one 
would be exclusive of any part of the claim of the other. The case is 
not then one where Tompkins-Jones is subject to double liability, but 
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one where Tompkins-Jones would have two separate liabilities, to two 


distinct creditors, on two distinct obligations. 


Furthermore, even if one fund can be thus artificially created, 
and the subcontractors can in some way be claimants, Mitchell's claim 
to the fund would more properly be based on the order for extra work, 
a new contract, and not on its subcontract. An independent ground of 
liability of Tompkins-Jones to Mitchell was thereby created, distinct 
from that to Alexander-Ernst. The existence of an independent liabil- 
ity has been held sufficient to defeat the use of interpleader, basically 
for the reason that double liability is not then the stakeholder's danger. 
He may have two possible liabilities, but they are not on the same obliga- 
tion. 


Moreover, equitable principles, including laches, govern inter- 
pleader. Tompkins-Jones waited over seven months to challenge the 
Award in Mitchell's favor. The applicable period under the Federal 
Arbitration Act to move to vacate an award is three months. Mitchell 
was prejudiced by the delay since, during that period, it performed the 
work, relying on Tompkins-Jones' assurance that the Award would be 
complied with. 


Setting to one side the principles governing interpleader, the 
Mitchell Award may not be invalidated in any manner on the ground that 
it is not responsive to the issues, as urged by Tompkins-Jones. A 
reading of the issues submitted and of the Award discloses the latter to 
be fully responsive, answering directly or by necessary implication 
every question presented to the Board. 


Moreover, even if it be assumed that the Mitchell Award was un- 
responsive by failing to determine expressly the possible liability of 
Alexander-Ernst, this would only be a partial invalidity. The portion 
of the Award holding that Mitchell has no obligation to perform the work 


stands on its own, is valid, and cannot be vacated as unresponsive. 
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Finally, Tompkins-Jones cannot challenge the Mitchell Award on 
any ground, or through any procedure, since it has ratified the Award. 
Tompkins-Jones agreed specifically in writing that it would abide by the 
Award, thereby inducing Mitchell to perform the work. Tompkins- 
Jones did accept the work and paid for it. | Months after the Award, it 
seeks to vacate it on a ground which it knew or could have known existed 
at the time the Award was rendered. Having thus ratified and accepted 
the Award, Tompkins-Jones is estopped to deny its validity. 


ARGUMENT 


A. INTERPLEADER DOES NOT LIE UNDER THE 
FACTS OF THIS CASE. 

The Complaint in this case appeared on its face to be an unex- 
ceptional interpleader in which Tompkins-Jones asked the Court to 
decide whether Mitchell or Alexander-Ernst was entitled to certain 
money which Tompkins-Jones admittedly owed to someone. Subsequent 
pleading, however, disclosed that such was not the real purpose of the 
case nor the problem presented by it. The record discloses, rather, 
that what Tompkins-Jones seeks to accomplish in this action is to set 
aside two separate arbitration awards which determined that neither 
Mitchell nor Alexander-Ernst was obligated, under its respective con- 
tract, to perform certain work. 


The record shows that neither Mitchell nor Alexander-Ernst makes 
any claim to the agreed price of the work itemized in Exhibit No. 1 to 
the Complaint (4). | Mitchell makes no such claim because it had al- 
ready been paid for the work prior to the institution of the Complaint in 
Interpleader. Alexander-Ernst makes no claim to the agreed price of 4 
that work and could make none since it has not done the work under any 
contractual arrangement with Tompkins-Jones. However, because 


Tompkins-Jones is in possession of moneys retained under each sub- 


contract upon matters unrelated to this action (See Article XV of the 
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Mitchell subcontract (16)), it seeks to create a dispute between Mitchell 
and Alexander-Ernst where none exists, and to have the Court order 
Mitchell and Alexander-Ernst to re-litigate, between themselves, for 
the benefit of Tompkins-Jones, the limited question of which subcon- 
tractor was obligated to perform the work. Thus, under the threat of 
the refusal to pay both Mitchell and Alexander-Ernst moneys otherwise 
owed to them, Tompkins-Jones seeks to compel each subcontractor to 
prove that the other had the responsibility for the performance of such 
work and to have the Court rule that one of the two subcontractors would 
have that responsibility.  Tompkins-Jones is not really seeking a de- 
termination of which of the two claimants it must pay. It is seeking a 
determination that it has the right to set off, against other obligations 
due to the subcontractors, the cost of the work set forth in Exhibit No. 1 
to the Complaint. 


It is to be noted that Tompkins-Jones seeks to limit the question 
on interpleader to one asking only which of the two subcontractors had 
the contractual obligation to perform the work. This question is based 
on the false premise that one or the other had this responsibility under 
its said subcontract. Two Boards of Arbitration have already deter- 
mined that neither Mitchell nor Alexander-Ernst had the contractual 
obligation to perform the work. Thus, the suit by Tompkins-Jones 
below was not truly an action of interpleader but, of necessity, it was 
an action to set aside these two Arbitration Awards. It is respectfully 
submitted that Tompkins-Jones, in this suit, has misused interpleader, 
basing its Complaint on a mere pretense of adverse claims to a fund, 
in order to attempt to obtain a re-determination of a question other than 
entitlement to the fund. 


The whole course of this case closely parallels that of Bierman 
v. Marcus, 246 F. 2d 200 (8rd Cir., 1957). In that case, one Miller 
and one Bierman joined as plaintiffs in a complaint in interpleader 
against one Marcus and Milmar, Inc. The complaint alleged that the 
plaintiffs were obligated to pay the balance of the purchase price of 
stock in Milmar, Inc., sold to them by Marcus, but that the plaintiffs 
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were in doubt as to which of the defendants to pay, since, in addition to 
the claim of Marcus to the fund, Milmar, Inc. might claim it. Subse- 
quent pleadings showed, however, that the case was far from an un- 
exceptional interpleader action. Milmar, Inc., in its answer, admitted 
that the money was owed to Marcus. Marcus claimed that he should 
not receive the fund but that he had been defrauded in the original 
transaction. In addition to a number of other disputes, it developed 
that the controversy really involved the amount of stock Marcus had 
agreed to sell and whether Marcus was entitled to rescission for fraud. 
The District Court granted interpleader and directed that Marcus be 
paid the fund. 140 F. Supp. 66 (N.J., 1956). 


The Third Circuit reversed the judgment in the District Court and 
directed the District Court to dismiss the complaint in interpleader. 
Because of the strong analogy between what Tompkins-Jones seeks to 
do in the case at bar and what the plaintiffs in the Bierman case sought 
to do, Mitchell takes the liberty of quoting at length the reasoning of 
the Bierman case, beginning at 246 F. 2d 200, 202: 


"It is well established that without real fear 
of the vexation and hazard of conflicting claims, 
an obligor cannot maintain interpleader. This 
remedy was developed by equity so that a stake- 
holder could avoid being subjected to such hazard 
and vexation. Thus, in the very nature of the 
problem it seeks to solve, the federal Interpleader 
Act requires 'adverse claimants’ who are claim- 
ing or may claim the same fund. Of course, only 
one claim will ultimately be sustained. Thus, 
jurisdiction in interpleader is not dependent upon 
the merits of the claims of the parties interpleaded, 
and a plaintiff can maintain the action even though 
he believes that one of the claims is valid and the 
other, or others, without merit. (cit. om.) 


"On the other hand, that which is advanced 
as an adverse claim 'may be so wanting in sub- 
stance that interpleader under the statute may 
not be justified'. (cit. om.) While the stake- 
holder is not obliged at his peril to determine 
which claimant has the better claim, he must 
have some real and reasonable fear of exposure 
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"to double liability or the vexation of conflicting 
claims to justify interpleader. (cit. om.) His 
bona fide purpoSe must be to rid himself of this 
vexation and the expense of resisiting conflict- 
ing claims. (cit. om.) As Professor Chafee 
has put it, there must be in every interpleader 
a real fight over the res. Chafee, Broadening 
the Second Stage of Federal Interpleader, 56 
Harv. L. Rev. 929, 985 (1943). Several of 
the cases that plaintiffs have cited to us in their 
brief to show that claims need not be of prima 
facie validity point out this requirement of good 
faith. (cit. om.) It follows that, where the 
plaintiff knows that he can safely pay one party 
without substantial risk of vexatious demand by 
a rival claimant interpleader will not lie. 


"In this case it is clear that the plaintiffs 
did not believe or assert in good faith that there 
was any danger of Milmar, Inc., claiming the 
unpaid purchase money. We Say this because 
of a fact not heretofore mentioned in this opinion. 
At the time Miller and Bierman filed their 
complaint expressing fear that Milmar, Inc., 
might claim the purchase price of the shares, 
they were the sole stockholders of Milmar, Inc. , 
and in complete control of that corporation. * * * 


"Unable to dispute these facts, appellees 
have sought to avoid them by an argument that is 
ingenious but not persuasive. In their brief 
they say: ‘The dangers envisaged arose from 
the possibility that (control of Milmar, Inc.) * * * 
might change hands through action of creditors, 
receivership * * * , and that the persons who might 
obtain future control in such manner might demand 
of Miller and Bierman that they make payment to 
Milmar of the purchase moneys. * * * 


"We are unable to see how the plaintiffs could 
possibly have been apprehensive on this score. Of 
course they well knew that any such claim would be 
completely baseless. * * * 


"Actually, what has been done in this suit 
has been to misuse interpleader, based on mere 
pretense of adverse claims to a fund, to obtain 
adjudication of controversies other than entitle- 
ment to that fund. While 'the normal duty of a 
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district court (is) to permit interpleader liberally 
to relieve parties of the hazards and vexations of 
conflicting claims against them’, (cit. om.) the 
asserted hazards and vexations here were as un- 
real as the asserted depredations of the casual 
ejector in the classic common law action to try 
land titles. 


"The interpleader action should have been 
dismissed once its true character was disclosed, 
as presenting no bona fide issue of the type es- 
sential to this form of equitable relief, and there- 
fore, constituting an imposition upon the juris- 
diction of the court. 


"Accordingly, the judgment will be vacated 
and the cause remanded with instruction to dismiss 
the complaint as not being predicated upon any 
bona fide fear of vexatious conflicting claims." 

It is respectfully submitted that the record in the present case 
shows that neither Mitchell nor Alexander-Ernst are making any claim 
to the fund and that even were Alexander-Ernst to make such a claim it 
would be absolutely baseless. It would, therefore, seem that the use 
by Tompkins-Jones of interpleader for the purpose of obtaining an ad- 


judication of collateral controversies, unrelated to the fund, constitutes 


a misuse of interpleader and an "imposition upon the jurisdiction" of 


the Court below, and was properly dismissed. 


Moreover, an analysis of the interpleader action of Tompkins- 
Jones discloses that certain essential elements of an interpleader 
proceeding are lacking. These elements are: 

1. A stake or fund. 

2. Claimants to the stake or fund. 

3. Claimants to the stake or fund who are claiming adversely 
to each other. 

4. The possibility of double or multiple liability or the pos- 
sibility of double vexation as to the same liability. 

5. A plaintiff with standing in a Court of Equity. 

6. An absence of independent liability of the plaintiff to any of 


the claimants. 
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There Is No Stake Or Fund: 


The Federal Interpleader Statute, Act of June 25, 1948, 
c. 646, 62 Stat. 931, USCA, Title 28, Sec. 1335 (a) provides that inter- 
pleader is available to one “having in his or its custody or possession 
money or property of the value of $500 or more, * * * or being under 
any obligation written or unwritten to the amount of $500 or more * * *," 
If the action commenced by Tompkins-Jones is considered as based on 
the general equity jurisdiction of the Court below, there must still be 
some thing, debt or duty held or owed by it. 30 Am. Jur. 484, Inter- 
pleader, Sec. 7. Tompkins-Jones contends that the fund was the 
value of the disputed work. Yet it is clear on the record that the cost 
of the disputed work (except an insignificant amount thereof) had been 
paid to Mitchell, as an extra, prior to the time the Complaint was filed 
herein. Thus, there is no such fund or any obligation on the part of 
Tompkins-Jones now to pay the value of the disputed work. Tompkins- 
Jones is attempting to create an artificial fund by threatening to retain 
from Mitchell and Alexander-Ernst moneys which it owes to them on 


matters unrelated to this action. 


There Are No Claimants To The Fund: 


We have shown that there is no stake or fund. Nor are 
there any claimants. Alexander-Ernst is not a claimant. It has 
performed none of the work set forth in Exhibit No. 1 to the Complaint 
for Tompkins-Jones and, of course, can have no claim to be paid for it. 
Mitchell is nota claimant. It has performed all of the work set forth 
in Exhibit No. 1 to the Complaint and has been paid for it. USCA, 
Title 28, Section 1335 (a) (1) provides that interpleader will lie if "Two 
or more adverse claimants, * * * are claiming or may claim to be 
entitled to such money or property, * * * ." FRCP, Rule 22 (1) pro- 
vides that ''Persons having claims against the plaintiff may be joined as 
defendants and required to interplead * * * ." 
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Only one claim has been asserted against Tompkins-Jones 
for payment for the disputed work. That is the claim of Mitchell, based, 
not on its original subcontract, but on the order for extra work given it 
by Tompkins-Jones and that claim has been paid by Tompkins-Jones. 
Not only is there nothing in the record to indicate that Alexander-Ernst 
has or may make any claim for payment for such work but, on the 
contrary, Alexander-Ernst has explicitly said that it has no such claim 
(49). Thus, there are not two or more claimants to the fund, even if 
there were a fund. 


In John Hancock Mutual Life Insurance Co. v. Beardslee, 
216 F. 2nd 457 (7th Cir., 1954), cert. den'd. 348 U.S. 964, 99 L. ed. 
751, 75S. Ct. 523 (1955), a life insurance company filed an interplead- 
er action under the Federal Statute alleging that the estranged wife of 
the insured, as named beneficiary, and the daughter, each claimed the 
death benefits. Attached to the complaint was a letter from the daugh- 
ter to the company stating that the company's agent had advised the 
insured he had no power to change the beneficiary, but that after the 
insured’s death, the daughter learned that the insured actually had had 
the power. The letter expressed the hope that the company might in 
some way be able to help the daughter defray medical and funeral ex- 
penses of the insured. A motion by the widow for judgment on the 
pleadings was granted and affirmed on appeal. The Court, at 216 F. 
2d. 457, 460, stated: 
"It is true that to justify a bill of interpleader 

the conflicting claims against the funds need not 

be such claims as can finally be proved in court. 

* * * However, to justify an insurance company 

in bringing such an action the claims must be of 

more substance than the alleged claim of the de- 


fendant (daughter) on which the plaintiff here 
relied." 


Moreover, the judgment carried attorney's fee under a state statute 


permitting this where the insurer has "vexatiously" refused to pay a 
claim "without reasonable cause." 
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See also: 


New York Life Ins. Co. v. Lee, 232 F. 2d 
811, 813 (9th Cir. , 1956); 


Bierman v. Marcus, supra. 


In the case at bar, Tompkins-Jones can point to no letter, 
conversation or action from, with or by Alexander-Ernst, indicating in 
any way that Alexander-Ernst has claimed or may claim for the work in 
Exhibit No. 1 to the Complaint. 


3. The Alleged Claimants Are Not Adverse: 


Although in the Complaint filed herein Tompkins-Jones 
creates the impression that the “fund” is the value of the disputed work, 
in the Statement of Points and Authorities (101) it states that it is in 
possession of funds deducted from the contract price of each subcontract- 
or, that it has backcharged the agreed value of the disputed work against 
each subcontractor and will retain such sums. In its brief in this Court 
(pp. 11-12), Tompkins-Jones urges that these sums being withheld under 
a provision of each subcontract (16) constitute the necessary stake or 
fund which each subcontractor is claiming. However, such an approach 
would result not in a single stake or fund, but in two funds, one of which 
Mitchell may be expected to claim under its subcontract and the other of 
which Alexander-Ernst may be expected to claim under its subcontract. 
While under this tortuous reasoning there would then be two claimants, 
the claim of Mitchell would be to the Mitchell fund and the claim of 
Alexander-Ernst would be to the Alexander-Ernst fund and the two claims, 
therefore, would not be adverse to each other as is expressly required 
by FRCP, Rule 22 (1) and USCA, Title 28, Section 1335 (a) (1). 


As stated in 3 Moore, Federal Practice (2nd Ed., 1948), 
Par. 22.11, p. 3040: 
"The claims, must,however, be adverse, and the 


fact that they have a common origin does not in itself 
afford the basis of interpleader."' 
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Even if this Court should consider that the sums to be 
claimed are not two separate funds, one under each subcontract, but that 
the sums to be claimed constitute a single fund, namely, the general as- 
sets of Tompkins-Jones, it is respectfully submitted that still the es- 
sential requirement of adversity of the claims to each other is not 
established. 


In United States for use and benefit of Eaton v. Olson, 5 


F.R.D. 513 (N.D. Calif., 1946), a material man sought recovery ona 
payment bond of the prime contractor under the Miller Act for supplies 
furnished to a subcontractor. The prime and his surety counterclaimed 
to interplead others having similar claims against the subcontractor. 

A motion by the materialman to dismiss the interpleader was granted. 
At5 F.R.D. 513, the Court stated: 


"Defendants’ right to interplead such other 
claimants is based entirely on Rule 22 of the 
Federal Rules of Civil Procedure, ***. How- 
ever, Since it is apparent that they (defendants) 
will not be exposed to double or multiple liabil- 
ity upon the same obligation, Rule 22 gives them 
no such right of interpleader. The amount of the 
payment bond fixes the extent of their liability to 
persons having claims for labor and materials 
supplied the subcontractor, and that amount is ad- 
mittedly well in excess of what is required to 
satisfy such claims infull. The claims are not, 
therefore, adverse to each other; the claimants 
are not Seeking to recover the same thing or 
amount." 


The same principle is expressed in First State Bank v. 
Citizens State Bank, 10 F.R.D. 424(Neb., 1950), appeal dismissed, 
191 F. 2d. 208 (8th Cir., 1951). | There an Iowa bank sued a Nebras- 
ka bank for the amount of a draft drawn on the account of a depositor in 
the Nebraska Bank and allegedly accepted by the latter bank. The 
defendant sought to interplead the plaintiff and the depositor who, as an 
intervenor, claimed against the defendant on the ground the draft was 
unauthorized. In considering whether interpleader would lie, the 
Court, at 10 F.R.D. 424, 426, observed: 





17 


"It should be noted that the adversity required 

by Rules 22 (1) * * * , is not apparent at this 

point in the case. If the plaintiff and the inter- 
venor are both claiming from a particular fund 
which is equal to only one of the claims, then ob- 
viously, adversity is present; per contra: if the 
parties claim reimbursement only from the general 
assets of the defendant bank, adversity would seem 
to be lacking. The requirement of adversity is 
not satisfied unless the claims in the aggregate 
exceed the fund that may be made available for 
their payment." 

It is clear, we submit, that Mitchell and Alexander-Ernst 
can be considered as claimants only in relation to their respective sub- 
constract prices and, thus, as non-adverse claimants to two separate 
funds. However, even if the claims be considered as against only a 
single fund, namely, the general assets of Tompkins-Jones, this would 
not seem to be a limited or specific fund in contemplation of law and, 
therefore, the claims would still not be adverse. Cf. Standard Surety 
and Casualty Company v. Baker, 105 F. 2d 578 (8th Cir., 1939), where 
some seventy claims totaling over $20,000 were made against a bond in 


the amount of $5, 000. 


The case of Packard v. Stevens, 58 N. J. Eq. 489, 464A. 
250 (1899), a nisi prius decision upon which Tompkins-Jones strongly 
relies at pp. 9-10 of its brief, is distinguishable on this basis. There 
the plaintiff had contracted to do certain fill work in connection with the 
improvement of the Delaware River. The plaintiff, in turn, engaged 
Defendant A to do this work. Because the work was progressing slow- 
ly, the plaintiff engaged Defendant B to assist. Both A and B agreed 
that their compensation was to be calculated on measurements made by 
the Army engineers of the total number of cubic yards of fill on an in 
place basis. Although a fence had roughly divided the areas in which 
A and B respectively had been working, the fence had been broken, and 
the division line ignored by each. Upon completion of the entire fill 
operation, A and B each claimed not only payment in full for the fill in 
his side of the line, but in addition for fill alleged to have been placed 
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in the work area of the other across the dividing line. Both A and B 
accepted the measurement of the engineer as to the total cubic yardage 
in the combined area, but each refused final payment because of his 
claim for filling a portion of the other's area. The New Jersey Court 


permitted interpleader to be used. However, the case is one in which 


there were actual claimants, whereas in the case at bar, there are no 
claimants to the cost of the disputed work. In addition, in Packard v. 


Stevens, supra, the acceptance by both A and B of the calculation of the 
total cubic yardage involved placed a limitation on the fund and on the 
total liability of the plaintiff, thus making the claims of A and B adverse 
to each other in view of the fact that the total of both claims exceeded 
the limitation. 


A third approach as to what may constitute a fund held by Tompkins- 
Jones is to consider the total amount which Tompkins-Jones agreed to 
pay both subcontractors as a fund, and as a fund limited by the com- 
bined prices of the two subcontracts. This still does not result in the 
required adversity of claimants since Mitchell may be considered as a 
claimant only to its respective subcontract price and Alexander-Ernst 
may be considered as a claimant only to its respective subcontract 
price. The total of these claims would equal but not exceed the com- 
bined prices of the two subcontracts and the claims, therefore, could 
not be adverse to each other. 


4. Tompkins-Jones is Not Exposed to Double or Multiple 
Liability: 


F.R.C.P., Rule 22 (1) provides that interpleader is available 
where the plaintiff "is or may be exposed to double or multiple liability." 
It would seem clear, however, that this provision means two liabilities 
on the same demand and not two liabilities, one on each of two separate 
demands. United States v. Sentinel Fire Ins. Co., 178 F. 2d 217, 23h 
(5th Cir. , 1949). Further, it has frequently been stated that the office 
of interpleader is not so much to protect against double liability as to 


protect against double vexation in respect to a single liability. 
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American-Hawaiian Steamship Co. v. Bowring Co., 


150 F. Supp. 449, 455, (S.D. N.Y., 1957); 


Loew's Inc. v. Hoyt a Corp. , 83 F. Supp. 
863, 865 (S.D. N.Y. 


National Fire Ins. v. Saunders, 38 F. 2d 212, 214 
(5th Cir. , 1930); 


United States, etc. v. Olson, supra, p. 514. 


In the case at bar, Tompkins-Jones is not subject to two claims 
as to the same liability. The most that can be said is it is subject toa 
claim as to the sum withheld under the Mitchell subcontract, and an- 
other claim as to the sum withheld under the Alexander-Ernst subcon- 


tract. These facts obviously do not meet the requirements of Rule 22. 


5. Tompkins-Jones is not entitled to the equitable 

remedy of interpleader: 

Interpleader is an equitable proceeding. ''The remedy of inter- 
pleader is a creature of equity; it originated in the lack of remedy, or 
lack of adequate remedy at law, and had been developed in the courts of 
equity in England and in this country long before the adoption of the 
Constitution: * * *." 3 Ohlinger, Federal Practice (Rev. Ed., 1948) 
p. 394, n. 1.1. 


It is designed to grant equitable relief to those whose actions 
entitle them to equitable relief. We submit that, on the record in this 
case, Tompkins-Jones’ actions were not such as to entitle it to equit- 
able relief by the Court below. Among other things, Tompkins-Jones 
has failed to do equity; Tompkins-Jones is barred by laches, at least 
as to Mitchell; and Tompkins-Jones is estopped as to Mitchell. 


As has been shown above, the Complaint in Interpleader filed 


herein contained not a single reference, allegation or inference that 


gbere had been two prior Arbitration Awards on the subject matter of 


the Complaint rendered adversely to Tompkins-Jones. Not until the 
Motions for Summary Judgment were filed by Mitchell and Alexander- 
Ernst was the Court below apprised fully of the facts of the case. More- 
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over, the Complaint alleged ''a dispute arose between Defendants 
Mitchell and Alexander-Ernst."" (3). The record of this case shows 
that there was no such dispute. In failing to make a full and fair dis- 
closure of the true facts, Tompkins-Jones, it is respectfully submitted, 
came into a Court of Equity with unclean hands and deprived itself of 
any right to equitable relief. 


Furthermore, Tompkins-Jones does not seek interpleader in 
order to resolve a controversy, but in order to provoke one. Mitchell 
had and has no controversy with Alexander-Ernst and Alexander-Ernst 
had and has no controversy with Mitchell. Yet the relief prayed by 
Tompkins-Jones, that Mitchell and Alexander-Ernst ''be cited to inter- 
plead and settle between themselves their rights or claims" (3), is de- 
signed to turn Mitchell against Alexander-Ernst and Alexander-Ernst 
against Mitchell. This would seem to be considerably short of the 
equitable goal of interpleader. 


In Continental Casualty Co. v. Caldwell, 120 F. 2d 742, (5th Cir., 


1941), a surety company which was in default on a performance bond 


given in connection with a building contract, sought, by an interpleader 
action, to have the owner account for money paid out, to have the owner 
‘pay into court all money due under the building contract, and to have 
the owner, the builder and various material-men, interplead as to the 
fund thus created. In affirming a dismissal for want of jurisdiction, 
the Court, at 120 F. 2d 742, 745, stated: 


"When we turn to its other claim that its suit 
must be considered as either under the Federal In- 
terpleader Act or under the general equity juris- 
diction of the court, appellant stands no better. 

- The Federal Interpleader Statute will not avail him, 
because the petition does not show a case as con- 
templated by that statute of a tender of a sum into 
court to be contested over by ‘adverse claimants, 
citizens of different States.’ Plaintiff does not as 
a stakeholder, recognizing its obligation in full 
and that it has no controversy with any of the claim- 
ants, tender the moneys claimed into court for the 
claimants to contend over. What it is endeavoring 
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to do is, in the very teeth of the Interpleader 
Statute, to provoke a proceeding between the 
owner, the claimants and the contractor, as 
a result of which there will be controversies, 
all between citizens of Louisiana, tried in the 
Federal Court." 


It would certainly seem that what Tompkins-Jones seeks to do in 


this case is "in the teeth" of the whole purpose of equitable interplead- 
er. 


Further, Tompkins-Jones is guilty of laches and is estopped 
from seeking the relief which it now seeks in this proceeding. The 
Award of Arbitrators in the Mitchell-Tompkins-Jones arbitration was 
rendered on November 20, 1956 (47). The Complaint was filed in this 
case on August 23, 1957 (1). The basic objective of the Complaint is 
to set aside the Award in favor of Mitchell and, at the same time, to 
set aside the Award in favor of Alexander-Ernst rendered in its arbi- 
tration on June 25, 1957 (94). Considered in this light, it would seem 
equitable to use as a rule of thumb the provisions of the Federal Arbi- 
tration Act, Act of July 30, 1947, c. 392, sec. 1, 61 Stat. 669, USCA, 
Title 9, sec. 1 et seq. This Act requires that notice of a motion to 
vacate, modify, or correct an award be served upon the adverse party 
or his attorney within three months after the award is filed or delivered. 
USCA, Title 9, sec. 12. Indeed, in its brief filed in this Court (page 7), 
Tompkins-Jones cites and relies upon the provisions of the Federal 
Arbitration Act but, as pointed out above, this suit was not filed within 
three months of the date the Mitchell Award was rendered. 


A further analogy is found under the Act of March 3, 1901, ch. 
854, sec. 418, 31 Stat. 1255, D.C. Code (1951 Ed.) sec. 16 - 1701 
et seq. which would apply if the Award in the present case were one 
made by a referee to whom a pending case in the United States District 
Court for the District of Columbia had been referred. Under this Act, 
he aggrieved party would have only twenty days within which to move 
to vacate the Award. D.C. Code (1951 Ed.) sec. 16 - 1707. 
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In the case at bar, Tompkins-Jones waited over seven months be- 
fore challenging the Award in favor of Mitchell. The delay has caused 
prejudice to Mitchell since, in the interim, it has performed the dis- 
puted work and been paid for the same as an extra only to learn more 
than seven months later that it must undergo the vexation of the present 
litigation and appeal in order to be paid in full for the work done by it 
under its original subcontract with Tompkins-Jones. 


We further submit that Tompkins-Jones is estopped to deny the 
validity of the arbitration between it and Mitchell. The parties con- 
tracted away their right to litigate disputes arising under the contract. 
They voluntarily agreed to submit such disputes to arbitration. They 
voluntarily submitted the dispute to arbitration and an Award was made. 
Tompkins-Jones then voluntarily ratified the Award of Arbitrators, 
agreed to comply with it and did, in fact, comply with it. In the face 
of these facts, we respectfully submit that Tompkins-Jones may not 
now seek the aid of a court of equity to have the Award set aside. (See 
also Argument B. 3, infra.) 


6. There Exists an Independent Liability of Tompkins- 
Jones to Mitchell: 

Accepting the Complaint of Tompkins-Jones at face value as an 
interpleader over entitlement to the price of the work set forth in Ex- 
hibit No. 1 to the Complaint, it is respectfully submitted that the action 
must still fail since the record discloses that there is an independent 
ground of liability as to the fund on which Mitchell could base its pur- 
ported claim. This is the new contract, the order for extra work, 
issued to Mitchell alone. Thus, even assuming that both Mitchell and 
Alexander-Ernst in some way each claim a fund under their respective 
subcontracts, and further assuming that the two subcontracts do not of 
themselves constitute separate and independent grounds of liability, @ 
Tompkins-Jones would still be in the position of having an additional ® 


claim of Mitchell based on the new and independent contract. Under 


the federal cases, applying both general equity principles and the ‘ 
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Federal Interpleader Act, it would seem that the existence of such an 
independent ground of liability would bar the use of interpleader. 


Dee v. Kansas City Life Ins. Co., 86 F. 2d 813 (7th Cir. , 1936), 
involved claims to the death benefits under a life insurance policy. The 
divorced wife of the insured claimed as named beneficiary and the in- 
sured's son claimed under an attempted change of beneficiary to him 
which was alleged to be valid under Missouri law. In addition to these 
conflicting claims, the wife asserted a claim independent of the com- 
pany's liability to the beneficiary under the policy. This was that a 
new contract had been made by her with the company when she agreed 
with the agent to continue premium payments for the insured. Ina 
statutory interpleader action brought by the insurance company, the 
District Court first determined that no independent liability existed and 
ordered the claimants to interplead. This order is affirmed on appeal. 
At 86 F. 2d 813, 814-815, the 7th Circuit stated: 


"The person seeking the relief, in order to have a 
decree, must not have any claim or interest in the 
subject matter and he must not have incurred any 
independent liability to either of the defendants. 

* * * The burden is upon him to allege and prove 
these facts. Here such averments were contained 
in the bill, and when appellant filed an answer as- 
serting that an independent liability existed, that 
fact, if it could be proved, was a bar to the main- 
tenénce of the bill, for if an independent liability 
in favor of appellant existed, the insurance com- 
pany could not qualify as a proper party plaintiff 
in a bill of interpleader." 


And further: 


" * * * the court, in determining whether the 
jurisdiction existed, was, of necessity, compelled 
to pass upon the issue as to the existence of an in- 
dependent liability. If the court had found that 
there was such liability, it would have been bound 
SD to dismiss the bill, but, finding that there was 
none such, it was its duty to approve the bill." 


© 


It is true that the Dee case, supra, arose under the Act oi May 
8, 1926, 44 Stat. 416. However, the same rule has been applied under 
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the present Federal Interpleader Act, USCA, Title 28, secs. 1335, 
1397 and 2361, in American-Hawaiian Steamship Co. v. Bowring & Co., 
supra. There the vendor of two vessels paid into Court the agreed 
amount of the broker's commission on the sale and sought to have two 
conflicting pairs of brokers interplead on the question as to which pair 
procured the sale. However, one pair of brokers asserted that the 
vendor was liable to them on an independent ground, namely, that in 
consideration of this pair's withdrawal from the negotiations in order 
that the vendor might deal directly with the prospective purchaser, the 
vendor had promised to pay this pair of brokers $40,000 whether they 
procured the sale or not. At 150 F. Supp. 449, 454, the Court stated: 

""* * * the better reasoned view seems to be that 

the party seeking relief in interpleader must show 

the non-existence of an independent liability to any 

of the interpleaded parties apart from the liability 

represented by the fund on deposit." 
The Court, therefore, set the matter for hearing to determine whether 
such an independent liability existed. 

To the same effect, see also: 

Hurlbut v. Shell Oil Co. , 131 F. Supp. 466 
(W.D. La., 1955); 

Equitable Life Ins. Co. of Iowa v. Gilman, 
14 F.R.D. 243 (W.D. Mo., 1953). 

The principle that interpleader will not lie where there is an in- 
dependent ground of liability which forms the basis of one of the claims 
to the fund has also been recognized as applicable to an interpleader 
action based on general equity principles, under the procedure provided 
by F.R.C.P., Rule 22(1). In First State Bank v. Citizens State Bank, 
supra, a case arising under general diversity of citizenship jurisdiction, 
the Court recognized that the claim of the intervening depositor, based 
on the alleged unauthorized payment of the draft by the depository, cgn- 
stituted an independent ground of liability. The Court followed the 


reasoning of the Dee case, supra, and set the matter for hearing on 
. € 
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the merits of the independent claim. 


While the problem of an independent ground of liability has been 
approached by a number of the Courts through the procedure of first 
determining the validity of the independent claim at a special prelim- 
inary hearing, it is not necessary to do this where the claim is meri- 
torious on its face. In the American-Hawaiian Steamship case, supra, 
the Court stated at 150 F. Supp. 449, 454-455: 


"However, the counterclaim further alleges 
that the plaintiff is liable to the Ocean Freighting 
-General Steamship pair upon an independent 
agreement to pay it a stated commission of 
$40 ,000 quite apart from any liability which plain- 
tiff may have to the Bowring-Smith & Johnson 
pair, and regardless of whether Ocean Freighting 
-General Steamship was the procuring cause of 
the sale or not. This portion of the counterclaim 
raises issues of fact as to whether or not plaintiff 
is entitled to interpleader relief, since, taken on 
its face the pleading controverts an essential ele- 
ment of plaintiff's cause of action. 


"If the defendants' supporting papers showed 
that the facts alleged were true beyond dispute 
and that there were therefore no issues of fact 
to be tried, it would follow that the defendants 
were entitled to judgment in their favor dismis- 
sing the interpleader complaint." 

In the case at bar, the independent liability of Tompkins-Jones 
to Mitchell, based on the new contract for performance of the previ- 
ously disputed work as an extra, is uncontroverted by Tompkins-Jones 
and uncontradicted by its Affidavit in Support of the Motion for Sum- 
mary Judgment. If Mitchell is considered as a claimant to a fund, 
then its claim would be based on this independent ground which is meri- 


torious on its face so that Mitchell and Alexander-Ernst could not be 


required to interplead and Summary Judgment was, therefore, pro- 
erly granted in favor of the Defendants. 
® 
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B. THE AWARD OF ARBITRATORS SHOULD NOT 
BE VACATED. 


1. The Award is Responsive to the Issues: 


As has been seen above, the Complaint in Interpleader of Tompkins- 
Jones has been disclosed by the subsequent pleadings to be far removed 
from an action to relieve a stakeholder from possible double liability 
to rival claimants seeking a stake or fund. The true purpose of the 
Complaint, as Tompkins-Jones now concedes in its brief, is to vacate 
both of the Awards of Arbitrators which are set forth in the Joint Appen- 
dix (47, 94). 


The only ground assigned by Tompkins-Jones for setting aside 
the Awards is that they are not responsive to the questions submitted 
for arbitration. It does not, of course, allege fraud, perjury, collusion 
or the other usual grounds for setting aside an award in arbitration. 
Even assuming that interpleader may be used to accomplish sucha 
‘result, we respectfully submit that it is perfectly clear from the record 
in this case that neither the ground alleged nor any other ground exists 
upon which the Court could vacate the Award made in the Mitchell- 
-Tompkins-Jones arbitration, and that the lower Court was, therefore, 
correct in granting the Motions for Summary Judgment. In this con- 
nection, it is important to keep in mind that Mitchell had no contract 
with Alexander-Ernst, that it did not and could not have any dispute 
with Alexander-Ernst, and that it did not and could not arbitrate any 
matter with Alexander-Ernst. 


In its Demand for Arbitration dated May 25, 1956 (21), Mitchell 
stated the matters in dispute between it and Tompkins-Jones to be 
whether it was the contractual obligation of Mitchell to perform thir- 
teen items of work set forth in the Demand. Tompkins-Jones then 
attempted to make Alexander-Ernst a party to the arbitration and 
posed two additional questions in its letter of June 25, 1956 (23). e 
These were whether Tompkins-Jones could join both subcontractors in 
one arbitration and to what extent Alexander-Ernst was obligated to 
perform the disputed work. 








pe 
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The Award of Arbitrators (47) is clear, responsive to the issues, 
and unambiguous. It didfive things. It found that no dispute existed 
between Tompkins-Jones and Alexander-Ernst, so that Alexander-Ernst 
was dismissed. Thus, the question as to whether Alexander-Ernst 
could be joined was answered in the negative. This, of necessity, dis- 
posed of the question of any possible liability of Alexander-Ernst, which 
could not be determined in its absence. The Award further found that 
it was not the contractual obligation of Mitchell to perform the thirteen 
items of work. It directed Tompkins-Jones to pay Mitchell for the 
thirteen items of work as an extra, in accordance with Article Xx, 
Paragraph 10, of the subcontract between them (20). (Tompkins-Jones 
had previously directed Mitchell to perform the work (63, 70) and it was 
then in progress). The Award also assessed the fees and expenses and 
provided that the Award was in full settlement of the claims of either 
party against the other submitted to arbitration. In the face of so clear 
a record, it cannot seriously be contended that the Award did not re- 
spond to and decide everything that was before the Board of Arbitrators. 
Tompkins-Jones may not have been happy with the Award but that is no 


ground for vacating it. 


2. The Mitchell Award Should Not Be Vacated Even 
If Partially Unresponsive: 


As discussed above, Mitchell respectfully submits that the Award 
in its favor (47) was responsive to each and all of the issues submitted 
to the arbitrators. However, even if it be assumed that the Award was 
not fully responsive, by not expressly considering the liability of 
Alexander-Ernst for all or a portion of the disputed work, this omis- 
sion or partial invalidity cannot be a basis for vacating that portion of 
the Award which held that there was no obligation on Mitchell to per- 
form any of the work. 
¢ "In early times it was held that if an award 

was bad in part, it was bad in toto; but it is now 


settled that the invalidity of a portion of anaward, 
except in the case of fraud, or misconduct of the 
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arbitrators, will not affect the validity of the 

balance if the two portions are distinct and in- 

dependent so that, the void part being rejected, 

the remaining parts will still truly express the 

judgment of the arbitrators and the justice of 

the case between the parties will not be altered. 

The principle of the law is that an award should 

always be supported if possible, and that if the 

whole may not stand, still it is desirable that 

the good shall prevail independently of the bad." 

3 Am. Jur., Arbitration and Award, sec. 134, 

p. 957. 

See also Davy's Executors v. Faw, 11 U.S. (7 Cranch) 171, 

3 L. ed. 305 (1812); Lyle v. Rodgers, 18 U.S. (5 Wheat.) 394, 5 L. 


ed. 117 (1820). 


Thus, assuming that the arbitrators should have made a decision 
as to the liability of Alexander-Ernst, there would have been two issues 
before the Board. One would be the liability of Mitchell and the other 
would be the liability of Alexander-Ernst. The Award clearly deter- 
mined that Mitchell had no obligation whatsoever. This determination 
is not interrelated or interwoven with the question of any possible lia- 
bility of Alexander-Ernst. Therefore, it would seem clear that the 
Award in favor of Mitchell may stand independently and is valid. 


Indeed, the supposedly unanswered question of the Mitchell arbi- 
tration has subsequently been answered by the Award in the Alexander- 
Ernst arbitration which determined that Alexander-Ernst had no obli- 
gation to perform any portion of the work. Thus it would seem that 
Tompkins-Jones suffered no prejudice as a result of the supposed 


omission. 


Basically, it appears that Tompkins-Jones considers the Awards 
to have been unresponsive because they failed to answer the question in 


the limited form in which Tompkins-Jones sought to present it, namely, 





which of the two subcontractors had the obligation. Since two Awards 
have held that neither subcontractor has the obligation, Tompkins-Jones 


is not seeking to vacate on the ground that the Awards were unresponsive. 
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Essentially, it is seeking a redetermination because it is dissatisfied 
with the Awards on the merits. 


3. Tompkins-Jones Has Ratified the Award: 


The conduct of the parties after the Award is important here. 
Tompkins-Jones not only took no action to vacate the Award but, on the 
contrary, it specifically stated in writing to Mitchell shortly after the 
Award was rendered that it would abide by it. By letter to Mitchell 
dated December 5, 1956, Tompkins-Jones said (26): 

"It is understood, of course, that we will comply 


with the decision of the American Arbitration As- 
sociation. 


"In order to preclude any possible delay in 
the completion of the contract we respectfully re- 
quest that you promptly complete all items of your 
contract as well as that work covered in orders 
issued to you involving the so-called mechanical- 
electrical dispute."' (emphasis supplied) 

Thus, Tompkins-Jones accepted the Award without challenge and 
entered into a new contract with Mitchell for the performance of the 
work as an extra. Tompkins-Jones complied with the Award for many 
months and paid Mitchell regularly for the thirteen items of work which 


it requested Mitchell to complete promptly. 


Now, let us look at the matter from the standpoint of Mitchell at 
that time. If, on December 5, 1956, when the work was in progress, 
Tompkins-Jones had informed Mitchell that it did not intend to comply 
with the Award of Arbitrators, it is a fair statement to say that Mitchell 
would not have been so foolhardy as to perform the work which the Arbi- 
trators only fifteen days earlier had found not to be its contractual 
obligation. But, relying on the Award of Arbitrators and Tompkins- 
Jones' ratification of the Award and its agreement to comply with it, 
Mitchell did perform the work and has been paid for it. It was not 
until the institution of this suit on August 23, 1957, after the previously 
disputed work had been performed, that Mitchell was advised that 
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Tompkins-Jones would no longer honor its agreement to comply with 
the Award, that it would no longer honor its new contract under which 
the work was considered an extra, and that Tompkins-Jones sought to 
take back the payments for the extra work by having the Award vacated 
on a ground which, if existent at all, was known to it the moment the 


Award was rendered. 


It is respectfully submitted that the law will not permit such con- 
duct. This was forcefully decided almost a hundred years ago in Wil- 
lingham v. Harrell, 36 Ala. 583 (1860). There the daughter of a de- 
cedent had sued the administrators of her father's estate to compel 
final settlement. The dispute was referred to arbitration and an award 
rendered settling the amount due to the daughter. The administrators 
accepted the award by paying to the daughter over half of the amount 
found to be due to her. About two years later, the administrators sued 
in equity to vacate the award on numerous grounds, including fraud, 
procedural irregularities and excessiveness of certain valuations. Dis- 
missal of the bill by the Chancellor was affirmed on appeal. At 36 Ala. 
583, 587-589, the Court stated: 


"Passing by the question, whether a court of equity 
would, under any circumstances, set aside an a- 
ward for such objections as these, it is obvious 
that they can be of no avail in this suit, for the 
reason that, if the complainant was not fully ad- 
vised of the existence of all of them at the time he 
proceeded to perform the award, his ignorance 
was the result of his own gross negligence. The 
award was made on the 2ist November, 1855. A 
simple inspection of it would have informed the 
complainant of the amounts allowed for the hire of 
Negroes and rent of land, and that no credit could 
have been given him for the $2,000 paid for land 
purchased by the testator. But, without taking 
the trouble to examine the award, which he does 
not pretend he ever sought to do, the complainant 
chose to rely upon mere verbal information as to 
the aggregate amount allowed by the arbitrators, 
and, as early as the 24th November, 1855, began 
to pay it off. * * * Having thus actually paid 
about two-thirds of the amount of the award, and 


o* 





31 


settled the balance, by giving his notes with 
security therefor, the complainant after the 
lapse of more than two years from the date of 
his last payment and of the execution of his 
notes, files this bill to set aside the award. 
After thus blindly closing the transaction in 
pursuance of the award, he has no right to ap- 
peal to a court of chancery to relieve him from 
the consequences of his own neglect, by setting 
aside the award, upon grounds the existence of 
which if he had exercised ordinary circumspec- 
tion, he would have been fully informed before 
concluding the settlement. It must be a very 
strong case to justify a court of chancery in 
opening an award, after the party making the 
application has actually paid more than one- 
half of the amount found to be due by the arbi- 
trators and settled the balance by giving his 
notes therefor." 


The principle is also recognized and applied in Sisson v. Baltimore, 
51 Md. 83 (1879). There a contractor who had participated in the erec- 
tion of the City Hall in Baltimore claimed the value of extra work. The 
dispute was submitted to arbitration. An award was rendered in favor 
of the contractor, but in an amount less than that which he claimed and 
less than the evaluation made by the regular architect. The contractor 
accepted payment in the amount of the award. Then, alleging the award 
to be void for lack of authority in those making the submission or refer- 
ence, the contractor brought suit for the amount originally claimed. 
The Court held as follows at 51 Md. 83, 96-97: 


"The award was made, accompanied with all the 
measurements and calculations upon which the 
conclusion was based; and there has not been the 
slightest attempt to point out error in the work of 
the referee. The award was fully acquiesced in 
by the parties to the reference, and the money 
has been paid to the appellants on the faith of it, 
which they were willing and actually agreed to 
accept in full settlement of their claim under the 
original contract. After such dealing, it does not 
lie with either party to make question of the legal- 
ity of what has been done. If the award had been 
for the full amount as ascertained by the regular 


e 
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architect, or even more, and it had been accep- 
ted and acted on as the award in this case has 
been, it is clear the city could not maintain an 
action to recover back the money paid under it; 
and if the city would be concluded, why should 
not the appellants in this case be equally con- 
cluded? We think it clear that both parties are 
concluded with respect to the amount ascertained 
to be due by the award." 


To the same effect see also: 


Callaway v. Perkins, 38 Ga. App. 798, 138 S.E. 
241 (1927); 


Ferguson v. Ferguson, Tex. Civ. App., 93 S.W. 
2d 513 (1936); 


Lide v. Birmingham Electric Battery Co., 
22 Ala. App. 336, 115 So. 689 (1927); 


? 


Sturges, Commercial Arbitrations and Awards 
(1930), sec. 363, pp. 774-775. 


In the case at bar, it is respectfully submitted that Tompkins- 
Jones by formally accepting the Award in writing, and by actually mak- 
ing the payments for the previously disputed work, in accordance with 
the Award, has ratified and accepted the Award and is now estopped to 
attempt to vacate it over seven months later on a ground which, of 
necessity, had to be known to Tompkins-Jones at the time the Award 
was rendered. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
judgment of the United States District Court for the District of Colum- 
bia in favor of Appellee Lloyd E. Mitchell, Inc. should be affirmed. 
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(i) 

QUESTIONS PRESENTED 
1. Where, in the course of performing a Government construction 
contract, the prime contractor formally agrees with the electrical sub- 
contractor that certain disputed work is not the responsibility of said 
electrical contractor, and where thereafter a Board of Arbitration de- 
termined that it was not the obligation of the mechanical contractor to 
perform said work under its subcontract and later another Board of 
Arbitration determined that it was not the obligation of the electrical 
subcontractor under its subcontract, the prime contractor having volunta- 
rily participated in both arbitration proceedings and having at no time 
objected to either proceeding, and the prime contractor having accepted 
the aforementioned awards by acting in accordance with them and not 
challenging them, may the prime contractor properly use an interpleader 
action to vitiate the arbitration proceedings and absolve itself of the 
obligation by the accounting device of backcharging the previously disputed 
work against funds otherwise owed to each subcontractor, and by citing 
each subcontractor as a claimant, although neither now claims the price 
of the disputed work under its subcontract? 


2. Under the circumstances, assuming that a choice was available to 
appellant, whether to file an action to vacate the arbitration awards or 
to file an action for interpleader, could this in any sense be calleda 
distinction merely in form or a technicality, so as to make either pro- 
cedure acceptable under the Federal Rules of Civil Procedure and other 
relevant statutes ? 

3. Under the circumstances, might not the Court below properly on 
this record have enlarged the scope of its judgment to include the entry 
of judgment for appellee upon the arbitration award as a further and 
independent ground for judgment ? 


4. Under the circumstances, may the award in favor of the electrical 


subcontractor be vacated on any ground ? 








(ii) 





5. Under the circumstances, is the prime contractor estopped to 
challenge the award in favor of the electrical contractor, particularly 


where no showing of any significant error is even attempted? 








COUNTER-STATE MENT OF THE CASE 
SUMMARY OF ARGUMENT , ‘ . 
ARGUMENT. , ‘ ‘ ‘ ‘ ‘ : . 


I. Appellant's action in the lower court is a mere device contrived to 
release appellant from an obligation of even defending itself in the 
courts, whereas in fact the situation is totally inconsistent with the 
theory and purpose of the remedy of interpleader 


The question of whether or not appellant should be permitted to 
challenge the arbitrations in an interpleader action is no mere 
matter of form, but goes to the very heart of the controversy 


Cn the status of the record, the court below had before it a suf- 
ficient independent ground for its decision and in such cases the 
Court of Appeals will not disturb the judgment below. 


Under the circumstances of this case and in the present state of the 
record, it is inconceivable that the trial court could have vacated 
the arbitration award in favor of Alexander-Emst and it is, there- 
fore, immaterial whether the trial court was in error in refusing 

to pass upon said award. . , . ‘ “ ‘ ° . . 
Even if, at one time, appellant would have been justified in argu- 
ing either of the points above discussed with respect to the award 
in favor of appellee Alexander-Ernst, under the doctrines of estop- 
pel, laches and waiver, appellant is now barred from asserting 
these arguments as a basis for vacating said award ew 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
HARRY ALEXANDER, INC., and E. C. ERNST, INC. 


COUNTER-STATEMENT OF THE CASE 


Appellant is a general contractor who entered into a contract on 
June 22, 1954 with the Corps of Engineers for the construction of a 
building and other work at Fort Meade, Maryland. 


Prior to entering into this contract, appellant received a bid 
from appellee Harry Alexander, which later associated the E. C. Ernst 
Co. with itself as a joint venturer, offering to perform the electrical work 


specifically described in the electrical section of the specifications. 


An 
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Thereafter, appellant indicated its intention to let the electrical work 
to appellee Alexander-Ernst, subject to a written contract, mutually 
acceptable, which was to be negotiated; subsequently, such a written 
contract was agreed upon and executed. 


In the negotiations between appellant and appellee Alexander- 
Ernst, the disputed work referred to by appellant as the "motor control 
devices" became the subject matter of specific discussion between the 
parties and a meeting of the minds was had between them according to 
which both parties understood that said disputed work was not to be 
included in the electrical subcontract, as was evidenced by appellant's 
formal decision of October, 1955 (J.A. 54). 





Accordingly, the parties entered into subcontract number 1132-4, 
dated July 9, 1954, for the performance of certain work in connection 


with the project in question, for a lump sum of $3, 825,000.00 (J.A. 53). 


During the performance of the electrical subcontract by 
Alexander-Ernst, a dispute arose between Lloyd E. Mitchell, Inc. , the 
mechanical subcontractor on the project (co-appellee herein), and ap- 
pellant as to whether under the terms of the mechanical subcontract the 
-Mitchell Company was required to perform certain work, including all 
of that work called "motor control devices," as set forth in Exhibit 

No. 1 to the Complaint herein (J.A. 7, 54, 63, 70). In October, 1955, 
appellant made a formal decision by letters dated October 19, 1955 < 
and October 26, 1955, declaring that Mitchell was responsible for the 
work and directed Mitchell to proceed with performance (J.A. 63 and 
70). 


Appellee Mitchell thereupon demanded arbitration under its sub- 
contract by letter of May 25, 1956 (J.A. 74). Appellant made a cross- 
demand for arbitration upon appellee Mitchell and appellee Al exander- 
Ernst by letter of June 25,1956 (J.A. 76). Alexander-Ernst had never 
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questioned the decision of appellant and had no dispute either with 
appellant or with appellee Mitchell; appellant was so advised by letter 
of July 5, 1956 (J.A. 79) and had been so advised previously on Novem- 
ber 29, 1955, just after that decision had been made (J.A. 80). Alex- 
ander-Ernst was required to participate in the arbitration in order to 
protect its own interest and so advised the American Arbitration Asso- 
ciation on July 25, 1956 (J.A. 81). The Mitchell dispute with appellant 
was submitted to arbitration in October, 1956 and on November 20, 
1956 the Arbitrators made an award confirming the position of Alexander 
-Ernst that it was not in dispute with the appellant and, therefore, not 
properly a party to the arbitration (J.A. 83). The award sustained 
Mitchell's position that it was not obligated to perform the disputed 
work (J.A. 83), and required appellant to reimburse Mitchell for the 
cost of such work (Mitchell having performed the disputed work under 
protest, on order of the appellant, in accordance with subcontract re- 


quirement, pending decision of the Arbitration Panel). 


On January 14, 1957 appellant advised appellee Alexander-Ernst 
that it would be required under its subcontract to perform the disputed 
work which was the subject matter of the aforementioned Arbitration 
(J.A. 85). Appellant threatened to withhold from funds otherwise due 
Alexander-Ernst on the Fort Meade project, such amount as appellant 
might be required to reimburse to Mitchell for the performance of the 


disputed work, plus a ten percent (10%) mark-up for appellant Tompkins- 
Jones (J.A. 87). 


In order to protect its rights to receive other moneys otherwise 
due under the subcontract, Appelleé Alexander-Ernst then demanded 
arbitration against appellant, disputing appellant's assertion of liability 
for the cost of the ''motor control devices."' A second arbitration was 
held and award made pursuant to it on June 25, 1957. The second panel 
of arbitrators held that it was not the obligation of Alexander-Ernst 
under its subcontract with appellant to perform the "motor control 
device” work (J.A. 94). 
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In the interim, at appellant's order, substantially all of the 
"motor control devices" work had been completed by appellee Mitchell 
and paid for by appellant in accordance with the first arbitration deci- 
sion of November, 1956. 


At no time has there been any dispute between appellee Mitchell 
and appellee Alexander-Ernst as to the obligation to perform or to the 
performance of the disputed work and there is no factual or legal basis 
upon which such a dispute could arise. Nevertheless, after the second 
arbitration decision in June, 1957, the appellant set out to create a 
fictitious fund and to draw the appellees into an adversary proceedings 

_by the accounting device of back-charging both appellees for the cost of 


the same work, previously the subject of arbitration, thus illegally 


retaining funds which were otherwise due said subcontractors for work 
unrelated to the ''motor control devices.'' Having created a so-called 
fund by ex parte fictitious bookkeeping, appellant filed an action in the 
United States District Court for the District of Columbia seeking to 
interplead appellees and seeking permission to pay into the registry of 
the court money which lawfully belongs to the subcontractors, which is 
unrelated to the disputed work and which was otherwise earned under 
the subcontracts (J.A. 10, 56, 57, 123). 


Appellees and appellant,respectively, filed Motions for Summary 
Judgment. Upon decision of the trial court denying appellant's Motion 
for Summary Judgment and granting appellees’ Motions for Summary 
Judgment, the appellant has brought this appeal. The court below also 
denied appellant's motion to deposit funds in the registry of the court 
and dismissed the complaint. 





SUMMARY OF ARGUMENT 
I. 

In spite of the somewhat involved statement of facts necessary as 
background in considering this case, the single basic point is quite 
simple: We have here a plaintiff (now appellant) who has attempted to 
foist upon the District Court a totally fictitious alleged claim called 
"Complaint in Interpleader" for the obvious purpose of ridding itself of 
the responsibility and risk of participating in a determination of a dis- 
pute in which the said appellant is very deeply involved. The essence 
of the fiction is the appellant's contention that there were and/or are 
conflicting claimants (i.e. , the appellees herein) to a fund which appel- 


lant offers to pay into the Court, upon being absolved of responsibility. 


The so-called "fund" is also a fiction, consisting of moneys due to ap- 
pellees for work not involved herein and not disputed. 


Il. 


Appellant attempts to justify the form of action which was filed 
in the court below on the theory that it is only a technicality as to 
whether an action under the Federal Rules of Civil Procedure is filed 
in one form or in another. Appellee takes the position that such think- 
ing is based upon a gross misconception of the problem. Specifically, 
the challenge is not directed to the form of action but to the substance, 
i.e., the proposition that alleges that the appellant herein is an impar- 
tial and disinterested stakeholder, only concerned with the identity of 
the party to whom it should give the money proposed to be paid into the 
registry of the court. Such a proposition is completely inaccurate and 
erroneous and no change in its form can correct the error or wrongful 


impression. 


Appellant proceeds on the totally gratuitous assertion that certain 
disputed work, hereinafter referred to as the "motor control devices", 


must necessarily have been subcontracted to one of the appellees herein. 
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Yet, there is nowhere any support for this proposition and appellant 
completely ignores the possibility that some other subcontractor could 
have been required to do this work under the various subcontracts let 
by appellant; and further that this particular work may have been re- 
tained in the appellant's own area of performance; and also that neither 
arbitration panel agreed with this allegation. 


Ill. 

In any event, appellant has no basis upon which to ask this Court 
to reverse the decision of the court below since, even if interpleader 
is an acceptable method of challenging the arbitration awards under 
the circumstances of this case, there would still be no theory upon 
which this Court could set aside the dismissal of the Complaint herein. 
An appellate court will never upset the action of a lower court for 
errors which do not affect the merits of the case and, certainly, where 
there is an independent ground on the record on the basis of which the 
court below would have been justified in dismissing the complaint, the 
merits of the case are not in any way affected if the trial court selects 


an erroneous theory upon which to base its dismissal of the complaint. 


IV. 
Not only was the District Court correct, therefore, in dismis- 
Sing appellant's action on the grounds above mentioned, but appellant 
cannot have been injured by any alleged error of the trial court "in 
refusing to pass upon the validity of the arbitration awards in an action 
for interpleader.'’ There can be no reasonable challenge to those 


awards. 


The only justifications which appellant suggested for disturbing 


the arbitration awards were, in brief: 


1. That both appellees agreed that the disputed work was 
subcontracted by appellant to one of them, and that the arbitra- 
tion awards established this fact; and that, therefore, the two 
awards, taken together, must be erroneous. 
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2. That the only dispute submitted for decision in the first 
arbitration proceeding was ''which one of said defendants was re- 
quired to perform the work" involved in this proceeding; and that 
since the arbitrators failed to say that one of the defendants here- 
in is responsible for such work, the first arbitration decision 
was beyond the power of the arbitrators and "imperfectly execu- 
ted." 


3. That the second arbitration award did not decide the 
questions presented to it and that said award, therefore, was 
not responsive, exceeding the authority of the arbitrators and 
was "imperfectly executed."" (J.A. 98, 99, 100). 

The record before the Court below and now before this Court 
does not provide any possible basis to support even one of the above 
arguments. Counsel for appellant, subjectively convinced "there must 
have been some error," have of late seized upon historical bases in 
the abstract for vacating particular arbitration awards and have used 
reverse logic and repeated non sequiturs in an attempt to reconstruct 
the situation in such a way as to support the conclusion that bases for 
vacating an award are present in the instant case. The record simply 
will not support such a conclusion. 


What the record does show is this: appellant in October, 1955, 
studied this matter, found that the disputed work was the obligation of 
appellee Mitchell and so advised Mitchell; Mitchell then demanded 
arbitration and appellant attempted to convince the arbitrators that 
they should find that either appellee Mitchell or appellee Alexander- 
Ernst was obligated to perform the work; the arbitrators refused to 
proceed on that assumption, dismissed as to appellee Alexander-Ernst 
and found that the disputed work was not the obligation of appellee 
Mitchell; appellant then attempted to coerce the appellee Alexander- 
Ernst into performing or paying for the disputed work by threatening 
to withhold money otherwise earned on other work. Alexander-Ernst 
refused to submit to this, to protect itself demanded further arbitration, 
and appellant voluntarily joined in said arbitration, and made no objec- 
tion whatever to that proceeding or the manner in which it was held. 
After all this, appellant now feebly asserts that the arbitration proceedings 
were "imperfectly executed" and not responsive. 

° ; ) “ 
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ARGUMENT 


L. 
Appellant's action in the lower court is a mere de- 
- vice contrived to release appellant from an obliga- 

tion of even defending itself in the courts, whereas 

in fact the situation is totally inconsistent with the 

theory and purpose of the remedy of interpleader. 

Appellee Alexander-Ernst, in order to avoid unnecessary repeti- 
tion, adopts and incorporates herein by reference, the argument of ap- 
pellee Lloyd E. Mitchell, Inc. in its brief under the heading "A. Inter- 


pleader does not lie under the facts of this case'’, and adds the following: 


In order for a plaintiff to have the right to interplead, he must 
be a disinterested stakeholder, or he must be, if he does have an inter- 
est, entitled to some form of equitable relief and proceed, therefore, 


by an action "in the nature of interpleader." 


Appellant has, in spite of the arbitration awards, boldly repre- 
sented itself to the District Court as a disinterested stakeholder, 
anxious only to learn who it is who is entitled to the alleged fund, say- 
ing that then it will be glad to pay that party. Appellant takes this 
position, of course, because it is well aware that the law requires this 


disinterested status of a plaintiff claiming such relief. 


Generally speaking, there are two methods of obtaining the relief 
of interpleader. First, under the original equity theory "the plaintiff 
‘must not have or claim any interest in the subject matter."' That ap- 
_pellant recognizes this fully may be seen from the fact that the foregoing 
quotation is drawn from its own brief at page 10. 


By an extension of the original equity doctrine, "bills in the nature 
of interpleader" have long been recognized in cases where the plaintiff 
has an interest in the subject matter. Although appellant was apparently 
somewhat in doubt as to whether it claims an interest in the subject 


matter of this proceeding at the time the case was argued before the 
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Court below (J.A. 116, R. 4, 5andJ.A. 123, R. 15), the previously 
quoted language from appellant's brief would seem to indicate that it 
has since decided that it is not interested in the subject matter of this 
proceeding and therefore relies on the original equitable doctrine. 


In any event, appellant would necessarily have to show, in order 
to proceed by action in the nature of interpleader, that it is entitled or 
at least may be entitled to some equitable type of relief, Equitable Life 
Assurance Society v. Maloney et al., 85 F. Supp. 212, and in this case 
appellant does not even allege that it is entitled to any form of equitable 
relief, other than that to which it would be entitled in a proper "Strict" 
interpleader proceeding. See, also, Jax Ice & Coal Storage Co. 
case, infra. 


The Equitable Life Assurance Society, case, supra, was decided 
under the Federal Interpleader Act and it cannot be contended serious- 
ly that the substantive law of interpleader has been changed by that 
Federal statute. Treinies v. Sunshine Mining Co., 308 U.S. 66, at 
page 73, 84 L. Ed. 85, at page 90. 


Moreover, it is certainly clear that interpleader should not be 
used as a mere device to obtain equity relief on a purely legal cause of 
action. Killian v. Ebbinghaus, 110 U.S. 568, 28 L. Ed. 246. Ap- 
pellant's obvious remedy, had it genuinely expected to disturb the 
arbitration proceedings, would have been an action to vacate the awards 
under the U. S. Arbitration Act. 9 USCA, Section 10. 


Assuming, therefore, that appellant's justification for seeking the 
remedy of interpleader is that it is a disinterested stakeholder, let us 


examine the interpretation of that requirement as applied by the courts. 


It is helpful to consider the case of Jax Ice and Coal Storage Co. 
et al v. Southern Florida Farms Co., 109 So. 212 (Fla.), 48 A.L.R. 


957, in connection with appellant's position herein. In that case, the 

party seeking interpleader had involved itself with several persons as 

the result of assignments, garnishments and the like and was met with 
ie. 


my 
« 
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several demands upon him which he considered inconsistent. On this 
basis the Court was asked to interplead the claimants because the peti- 
tioner did not know who he should pay. At 48A.L.R. 964, the Court's 
opinion States: 


"The remedy of interpleader is an equitable one, 
and is based upon the theory that conflicting claim- 
ants should litigate their claims among themselves 
without involving the stakeholder in their dispute. 


"The complainant cannot cast upon the claimants 
the burden of settling the question of whether the 
complainant has obligated himself to one of the 
parties. The complainant is supposed to know 
whether he has or not. 


"This case is not one in the nature of inter- 
pleader as distinguished from interpleader proper, 
because complainant disclaims any interest in the 
so-called fund in its possession and no equitable 
ground of jurisdiction is claimed other than the 
mere right to compel the defendants to interplead." 
(Emphasis added. ) 

When appellant seeks to rid itself of an obligation amounting to 
more than $77,000 by seeking to interplead two parties previously ab- 
solved of such obligation, it should not require the citation of extensive 
authority to prove that appellant has more than a mere stakeholder's 


interest in the subject matter of this litigation. 


In the Equitable Life Assurance Society case, supra, the insurance 


company petitioner had been sued in a state court by Maloney as ad- 


ministrator. Maloney, the court pointed out, was not simply raising a 
claim (adverse as to some other individual claimant) for policy proceeds, 
but, as to some alleged policies, was claiming there was no valid con- 
_tract between deceased and the insurance company, and therefore, the 
insurance company petitioner might be ordered to make restitution on 
these policies in addition to paying the proceeds due on the other policies 
admittedly valid. In other words, there was a fund (valid policy pro- 
ceeds ) which petitioner held'as a mere stakeholder, but there was also. 


an alleged liability directly involving rights and duties of petitioner itself, 


sf 
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The court then held this was such an "interest" as to bar petitioner from 
proceeding by a strict interpleader action. 


The authorities cited by appellant would seem to indicate doubt 
that appellant has any reason to expect the granting of interpleader relief 
in this case. The first citation is to the section of American Juris- 
prudence dealing with ''Building Contracts." This section has a state- 
ment on page 85 (Volume 9) which simply recites that an owner desiring 
to pay for building work for which he had engaged a contractor, upon 
being met with conflicting claims for payment, the contractor and certain 
lien claimants all demanding part of the funds due for the work, would be 
permitted to interplead all these claimants. The second citation is 
Packard v. Stevens, 58 N.J. Eq. 489, 46 Atl. 250, 70 A.L.R. 517. 
There several contracts had been awarded to different contractors to 
fill in an island, compensation to be made by the number of cubic yards 
of material each contractor deposited. The contractors confused their 
deposits so that the amount due each was in dispute, and it was held that 
the owner, who was willing and anxious to pay for the whole contract, 
was entitled to maintain a bill of interpleader to have the rights of each 
of the contractors in the fund determined. 


The Packard case, supra, is one similar to the type of situation 
referred to in the "Building Contracts" section of American Jurispru- 


dence referred to above. In both cases the party petitioning for the 


relief afforded by interpleader was a disinterested stakeholder, a party 


obviously and beyond any doubt not involved in the dispute, directly or 
indirectly, negatively or positively. Nothing the court could do would 
affect plaintiffs in those situations, other than to relieve them of the 


disputed fund and the difficulty of determining its proper owners. 


In the instant case, the set of facts presented to the court below 
not only does not show that the appellant herein is a disinterested stake- 
holder unconcerned about whose obligation this disputed work is, but 
the facts do show on the contrary that appellant is theonly party involved 
in this litigation who can conceivably have that obligation since the two 
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arbitration awards have absolved the other parties. 


The obvious purpose of this litigation, therefore, is not to inter- 
plead adverse claimants; not even simply to set aside arbitration and 
awards previously entered, but to reverse the findings of those arbitra- 
tion panels and indirectly award a decision to the appellant who would 
not be a party to the controversy created between appellees. This is 
not even an actual controversy within the meaning of the constitutionally 
required case and controversy concept. I.C.C. v. Brimson, 154 U.S. 
447, 38 L. Ed. 1047; Smith v. Adams, 130 U.S. 167, 32 L. Ed. 895; 
Muskrat v. U.S., 219 U.S. 346, 55 L. Ed. 246. 


IT. 


The question of whether or not appellant should be 
permitted to challenge the arbitrations in an inter- 
pleader action is no mere matter of form, but goes 
to the very heart of the controversy. 


Appellant contends in its brief, at page 12, 'Under the new Federal 


Rules of Civil Procedure, in which the forms of action have been abolish- 
ed, it is apparent that the dismissal of the appellant's equitable action 
on the technical grounds that it is not properly an action of interpleader 


‘is improper." The only support for this assertion is a quotation from 
a speech made by the Honorable Alexander Holtzoff to a group of Judges 
in 1939. Aside from the fact that Judge Holtzoff's statement was much 
too general to be of any value, it is clear that this is not a mere matter 
of form but one of substance. 


| If appellant were allowed to deposit the so-called fund in this Court, 
and cause the appellees to proceed thereafter to argue as to which one 

is entitled to the money, appellant would thereby have indirectly vacated 
two arbitration awards which are prima facia valid and would have 
secured a judicial determination that it is not liable for the work in 
question. Under the doctrine of res judicata, therefore, both appellees 
would thereafter be absolutely and permantly barred from asserting this 
liability against appellant herein. And the speciousness of the technique 


. 
2 
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or device is made manifest when it is remembered that neither appellee 
claims the money which appellant wants to deposit in the registry of the 


court below. 


If, on the othern hand, appellant had filed an action under Title 9 
USCA, Section 10, to vacate one or both the arbitration awards, it would 
be required to meet the very substantial burden of proof required by law 


in order to satisfy a court that either of these awards should be set aside. * 


It is self-evident that we are not discussing a mere question of the 


proper form of the action. 


Certainly it may not be contended that the Federal Rules of Civil 


Procedure have revised the substantive law applicable here. In Volume 


1, Barron and Holtzoff, at page 260, the discussion is specifically 


directed to the abolition of the forms of action and it is said that, "The 
change is one of procedure rather than remedy. The substantive 
distinctions between equitable and legal remedies have not been erased. 
Only procedural distinctions have been abolished. The substantive 
principles of equity for balancing rights and obligations are not super- 
seded."" See also Humble Oil and Refining Co. v. Sun Oil Co., 191 F. 
2d 705, cert. den. 342 U.S. 920, 96 L. Ed. 687, Bradley v. U.S. , 214 
F. 2d 5. 


Since an interpleader is basically an action in two stages, and 
Since the first stage goes to the question of whether a plaintiff is entitled 
to relief -- as a matter of substance --itfollows from the fact that this 
case was presented to the court below in the first stage that the question 
presented was the Same substantive question: Was appellant entitled to 
interpleader relief as a matter of substantive rights? 


See pp. 16 and 17, infra. 
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iil. 


On the status of the record, the court below had before 
it a sufficient independent ground for its decision and 
in such cases the Court of Appeals will not disturb the 
judgment below. 





It is well established law, under the general theory of harmless 
error, that a court of appeals will not disturb a decision of a lower 
court, simply because the lower court may have committed some error, 
if that decision is correct upon the merits. McLanahan v. Universal 
Insurance Company, 26 U.S. 170, 7 L. Ed. 98; Wiener v. Union Trust 
Company, 261 Fed. 709. 


In Rudder v. United States, 105 A. 2d 741, the Municipal Court 
of Appeals for the District of Columbia considered an action by the 
federal government to recover possession of an apartment in a housing 
project developed under the United States Housing Act. The Government 
prevailed in the trial court and the tenants appealed contending that the 
trial court had improperly refused to permit them to show the unconsti- 
tutionality of a federal statute relating to housing constructed under the 
aforementioned Act. The appellate court agreed that appellants should 
have had the opportunity to challenge constitutionality but ruled that 
there was no need for reversal in view of the fact that the trial court 


"would have been required to rule in favor of the constitutionality" of 


the statute in question. The appellant in this case, it is submitted, is 
in precisely the same position in that the appellant claims that it should 
have been permitted to develop its challenge to the arbitration awards 
and in that this Court is clearly justified in affirming upon the ground 
that, in any event, with the record presented to it, the court below 
must necessarily have confirmed the arbitration awards involved here- 


in. See also Guaranty Development Company v. Liberstein, 83 A. 2d 669. 
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IV 


Under the circumstances of this case and in the present 
state of the record, it is inconceivable that the trial 
court could have vacated the arbitration award in favor 
of Alexander-Ernst and it is, therefore, immaterial 
whether the trial court was in error in refusing to pass 
upon said award. 


The entire position of the appellant before the trial court, in an 
attempt to escape the effect of the arbitration awards is contained in 
the "Plaintiff's Memorandum of Points and Authorities in Support of 
Plaintiff's Motions for Summary Judgment and in Opposition to Motions 
for Summary Judgment of both Defendants" (J.A. 95). This memoran- 
dum consists, however, almost entirely of repetition of assertions con- 
tained in appellant's original Complaint. The aforementioned Plaintiff's 
Memorandum did add some new matter in paragraphs 12 through 17 
which may be subdivided into two points: 

1. That all the "motor control device"’ work 
was contracted either to appellee Mitchell or appellee 
Alexander-Ernst, and that, the two arbitration awards 


taken together must, therefore, be erroneous and 
should be vacated. 


2. That the second arbitration award, that of 

June 25, 1957, was not responsive and did not, in 

fact, decide the questions presented to it. 

For the reasons above mentioned, appellant has taken the posi- 
tion that the arbitrators exceeded their authority and imperfectly 
executed it so as to render the awards invalid and to justify the court 
in vacating them. It is not disputed that the appellant and the appellee 
Alexander-Ernst voluntarily cooperated with the American Arbitration 
Association in accordance with their subcontract of July 9, 1954 and it 
is not disputed that the effect of this arbitration must be measured 
under the terms of the United States Arbitration Act, Title 9 USCA. 


Appellant's position, therefore, if the awards or either of them, 
d are to be vacated is that Section 10 of the United States Arbitration 
Act justifies this Court in vacating the awards or one of them under the 


circumstances of this case. 
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The law is clear that a party attacking an arbitration award must 
substantiate its position by establishing some basis for vacating the 
award which is recognized either by the contract between the parties 
or the statute. San Carlo Opera Co. v. Conley, 72 F. Supp. 825, 
affirmed 163 F. 2d 310; Petrol Corporation v. Groupement D'Achat 
| Des Carburants, 84 F. Supp. 446. In the case of the Hartbridge, 
62 F. 2d 72 at page 73, the court held "that even a specific reservation 
of the right to appeal would not provide the parties with any greater or 
broader rights to attack the award than the statute (i.e. title 9, U.S.C.A.) 


itself." 


In addition to the necessity of establishing some statutory basis 
for vacating an award, appellant is also faced with a very substantial 
burden of proof in order to establish that such alleged basis actually 
| exists. Application of States Marine Corporation, 127 F. Supp. 943, 
American Almond Products Co. v. Consolidated Pecan S. Co., 144 
F. 2d 448, 451, 154 A.L.R. 1205. This is no mere matter of the 
ordinary burden of proof which the law places upon any party to estab- 
lish the material allegations upon which it relies. In Gramling v. 


Food Machinery and Chemical Corporation, 151 F. Supp. 853 at page 
856, the following quotation appears: 


"An award should, in the absence of the most 
compelling reasons, be sustained. In Bollmann 
v. Bollmann, supra, 6 S.C. 29, the Supreme Court 
of South Carolina, stated: ‘It is of the very es- 
sence of an award that it should be final. The 
Court acts upon it in the light of a judgment, leav- 
ing nothing in the submission to be afterwards 
passed upon.’ 


"Judge Augustus N. Hand, speaking for the 
Second Circuit Court of Appeals in Karppinen v. 
Karl Kiefer Machine Co., 1950, 187 F. 2d 32, 
34, said: ‘It goes without saying that there 
should be great hesitation in upsetting an arbitra- 
tion award. The award here must stand unless 
it is made abundantly clear that it was obtained > 
through "corruption, fraud, or undue means" '. 
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"In 3 Amer. Jur. , Arbitration and Award, 
sec. 172, this statement is made: ' It is the 
settled rule that the courts will not review the 
findings of law and fact contained in an award, 
and will never undertake to substitute their 
judgment for that of the arbitrators.' Any other 
rule would make an award the commencement, 
not the end, of litigation (cit. omitted). 


"Everything is to be presumed, and every 
reasonable intendment made, in favor of an 
award (cit. omitted). 


"Again, in 3 Amer. Jur., Arbitration and 
Award, sec. 176, it is said: 'In general the 
evidence to warrant impeachment or alteration 
of an award must be clear and strong; merely 
slight evidence is insufficient, for once an 
award is established, either by admission by 
pleading, or by evidence, every fair presump- 
tion is intended in its favor, and none indulged 
against it. As already noted, the award is it- 
self the best evidence of matters determined 
thereby, and is generally conclusive evidence 
as well, not subject to variation by parol or ex- 
trinsic evidence, though the latter may be ad- 
missible to explain it in some particulars.' " 

With the foregoing legal principles in mind, an examination of 
the alleged grounds for vacating the award in favor of Alexander-Ernst 
reveals that they are extremely doubtful on their face and unsupported 
by any evidence or offered evidence which could possibly persuade the 


court to vacate either of these arbitration awards. 


There is no statutory language which indicates that one award 
entered by one arbitration panel in a dispute between parties A and B 
must be consistent with another award entered by another panel of 
arbitrators in a dispute between parties A andC. Neither is it pos- 
sible for appellant to cite any authority for the contention that such 
a situation indicates an exceeding of a panel's authority or imperfect 
execution of the same. 

| 
it took in appearing before both the first and second panels of arbitrators 
2 


Indeed, appellant's argument is based on the very same position 
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and in both decisions appellant's argument was rejected and, under the 
law, it is clear that they are no longer in a position to assert the very 
same argument in order to vacate those same awards. Appellant is 

only arguing that the arbitrators are wrong because appellant is right. 


The second basis which appellant urges to persuade this Court to 
vacate the arbitration award as to Alexander-Ernst is that the arbitra- 
tors imperfectly executed their authority by not answering the questions 
which were presented to it. This argument is so weak as almost not 


to call for response. 


The record shows that by the time of the second arbitration 
(June 19, 1957), there cannot be any dispute that Alexander-Ernst 


claimed as follows: 


1. As between it and appellant, the merits of the dispute 
should not be reconsidered because the first award confirmed 
that there was then no dispute and that since that award there 
had been no bona fide new dispute to be arbitrated (J.A. 88, 
para. 3 and 4; 90, para. (a)), and 


2. Even if the panel felt the merits should be considered, 
Alexander-Ernst clearly was not obligated to perform the dis- 
puted work (J.A. 88, para. 2 and 4; 89, para 5; 90, para (b)). 


An examination of the record will also show that appellant, after losing 
in the first arbitration, was taking the position that: 


1. The necessary implication from the first award was 
that Alexander-Ernst must be liable, since either Mitchell 


or Alexander-Ernst has to be liable* and, therefore, there 


should be no reconsideration on the merits (J.A. 92), and 


2. On the merits, the disputed work was, in fact, the 
obligation of Alexander-Ernst under its subcontract (J.A. 93). 


7 According to the theory that the appellant necessarily contracted the work to one of these two 
subcontractors. 


? 
x 
x 
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When one then refers to the award of the second panel of arbitrators 
dated June 25, 1957 (J. A. 94) it becomes absolutely clear that there is no 
question whatsoever that that award was quite responsive. The main 
portion of the award is as follows: 


''1. That, the prior arbitration award dated 
November 20, 1956 in the Matter of the Arbitra- 
tion between Tompkins-Jones and Lloyd E. Mitch- 
ell, Inc. and Alexander-Ernst, Inc. , does not pre- 
clude the present panel of arbitrators from decid- 
ing the dispute presented in the present proceeding 
on its merits. 


"2. That, it is not the obligation of Alexander- 
Ernst, under its subcontract with Tompkins-Jones 
to furnish or install any of the work called for in 
"Items 1 to 13’ referred to in the letter of Alexander- 
Ernst to Tompkins-Jones, dated March 14, 1957 
and having as its subject, 'Demand for Arbitration.'" 


¥, 
Even if, at one time, appellant would have been justitied 


in arguing either of the points above discussed with re- 

spect to the award in favor of appellee Alexander-Ernst, 

under the doctrines of estoppel, laches and waiver, ap- 

pellant is now barred from asserting these arguments 

as a basis for vacating said award. 

The appellant, however, having lost the first arbitration proceed- 
ing and having been ordered to pay appellee Mitchell for the ''motor 
control device” work, elected not to challenge that first award. They 
made that election even though they themselves in October 1955, having 
given careful consideration to the responsibility for the "motor control 
device" work, decided that appellee Mitchell was responsible for the 
work (J. A. 63 through 74) and even though they had argued the position 
in the first arbitration proceedings, as they now claim, that one or the 
other of the present appellees must be liable. The entire argument 
now presented to the Court could have been resolved, and equitably to 
all parties, if appellant had, with due diligence, made a timely chal- 


Benge to the first award. By its failure to do So, all parties have been 


prejudiced. 


o 
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If we assume the truth and accuracy of appellant's contention that 
one appellee or the other must have taken on the obligation to perform 
the disputed work under its subcontract with appellant, and if we further 
assume that this is a lawful basis for vacating an arbitration award 
under the circumstances, it would necessarily follow that appellee 
Alexander-Ernst would never have had any opportunity to establish its 
position on the merits. For appellant, without any risk at all, could 





ignore any error of any kind in its arbitration with appellee Mitchell 
and, appellee Alexander-Ernst not being a proper party in that pro- 
ceeding would not be able to protect itself, and then appellant could 


proceed to arbitrate with appellee Alexander-Ernst. The second 





panel might either agree with appellant or disagree. If the panel 





agreed with appellant, Alexander-Ernst would be liable; on the other 





hand, the panel could not effectively agree with Alexander-Ernst, for 








appellant could simply vacate any unfavorable award on the assump- 
tions set forth above, i.e. , that one of the appellees must have as- 
sumed the obligation to perform the disputed work and that, therefore, 
the first panel of arbitrators in absolving appellee Mitchell left no 
possible conclusion other than that appellee Alexander-Ernst must 
perform that disputed work. 


Once the situation is understood as above, it will be seen that 
appellant has not only prejudiced appellee Mitchell by its failure to 
take timely action to challenge the first award, but it will also be seen 
that the same dilatory and evasive conduct by appellant is equally pre- 
judicial to appellee Alexander-Ernst. 


In addition to the fact that appellant failed to challenge the first 
award, however, even though it was of the opinion that that award was 
erroneous, appellant proceeded to rely on that award and use it asa 


basis for asserting liability against appellee Alexander-Ernst (J.A. 85, 
87, 91-94). z 











Appellant knew, or certainly should have known, when appellee 
Alexander-Ernst demanded arbitration at this stage of the proceedings ‘ 


& es | 
* | _— é 


> >. 





21 


that there was nothing left to be arbitrated according to appellant's 
theory. Nevertheless, it voluntarily participated in the second arbi- 
tration without objection to the jurisdiction of the second panel and 
actively argued its case on the merits as has been seen in the previous 
section of this presentation. Appellant will not contend, it is submitted, 
that it made any objection either preceding, during, or after the second 
arbitration hearing and, insofar as the record contains Any indication, 
that indication is that there was a bona fide dispute before the second 
panel and that both appellee Alexander-Ernst and appellant voluntarily 
submitted that dispute for a decision. That decision having been made, 
the law is absolutely clear in barring appellant from coming forward 
later to challenge the award on the basis of knowledge it had during the 
course of the proceeding. 


A party who is aware of defects in an arbitration proceeding or 
the existence of a basis for nullifying such a proceeding can not remain 
silent and then later object to the decision of arbitrators on the basis 
of such defect, but his silence and inaction will constitute a waiver of 
objection. San Carlo Opera Company v. Connolly, supra. Chicago, 
Rock Island and P. R.R. Company v. Union Pacific R.R. Company, 
254 Fed. 235. In re Dlois Shipping and Trading Corporation, S.A., 

148 F. Supp. 698. 


The language of the Ilois Shipping and Trading Corporation case, 
supra, would seem to apply to the present litigation precisely. The 
court, at page 700, considered the contention offered in support of a 
request to vacate an award, that contention claiming that the arbitra- 
tors exceeded their powers. The court merely recited, first, that 
the documents submitting the matter to arbitration requested the arbi- 
trators to rule on two points, and, second, that the arbitrators re- 
sponded on both points, directly or indirectly. The court then said 
"This appears to be a situation where the losing party to arbitration 


is now clutching at straws in an attempt to avoid the results of the 


arbitration to which it became a party". 


c 
- 
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CONCLUSION 


Appellee Alexander-Ernst submits that appellant herein is also 


"clutching at straws" in order to avoid a responsibility lawfully placed 
upon it. The very attempt to present this matter in the form of an 
interpleader complaint which totally ignored the actual circumstances 
existing confirms that view. This matter having been the subject of 
negotiation and litigation since 1955, the Court is strongly urged to 
make a final disposition of the matter and, although it is certainly clear 
that appellant Should never have brought an interpleader action, an ex- 
amination of the record will make it equally clear that appellant is not 
justified in challenging the two arbitration awards heretofore made with 
regard to the work involved in this appeal. 


Respectfully submitted, 
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